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New ABRIDCMENT of the Law. By a Gentleman 
. "of The Midi. Tenple. In Three Volumes, Folio. 


2. A TxearTisE of the PLEas of the Crown, or, A Syſtem 


of the Principal Matters relating to that Subject, digeſted under 


their proper Heads, by WILLIAM Hawxins, Serjeant at 
Law. The Third Edition, with large Additions, and many 
hundred new References. In one * Volume. F eljo. Price 
I |. 10s. 


3. SELECT CasEs Argued and Adjudged in the Hien 
20URT OF CHANCERY, before the late Lords Commiſſioners 
of the Great Seal, and the late Lord Chancellox King, from 
the Year WA to: 2733, by a | 4 a of the 2 3 Folio. 
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4. A T of Er- By a 3 of Lin- 
coln's-Inn. Folio. Price ſew'd 7s. 


5. The CLERKS InsTRUCTOR in the EccLEs1aSTICAL 
CourTs. By a Gentleman of Do#ors-Commons. Octavo. 
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6. A SYSTEM of ExcLISsR EcciEsIAsTIeAL Law, ex- 
tracted from the Codex Alis E ccleftaſtici Arglican of the 
Biſhop of London. By Ri HARD Grey, D. D: The Third 
Edition. Oc ao. Price 65. 


7. Law and PRAcTice of EjJxcTMENTs. Being a Com- 
pendious Treatiſe of the Common and Statute Law relating 
thereto. To which are added, Sele& Precedents of Pleas, 
Special Verdicts, Indgments, Executions, and Proceedings in 
Error 3 with two diſtinct Tables of the Whole. The Second 
Edition. Ocravo. 


8. Lex PARLIAMENTAR1A : or, A Treati/e of the Law and 
Cuſtom of Parliaments : Shewing their Antiquity, Names, 
Kinds, and Qualities. With an Appendix of a Caſe in Parlia- 
ment, between Sir Francis Goodwyn and Sir John 4% "4 
for the Knight's Place for the County of Bucks, 1 Fac. I. &c. 
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Uſes and Truſts: 


REPORTS of adjudgd CAs Es, in the 
Courts of LAW and EQUITY, and 


Together with 


A Treatiſe of DOWER. 


To which is added, | 


| A Complete TABLE of all the 
MATTERS therein contain'd. 


In a proper ORDER, from the 


other Books of Authority. 1 
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Ok Uſes. 


N U SE is where the legal E Eſtats 
of Lands is in a certain Perſon, 
and a Truſt is alſo repoſed in him, and 
all Perſons claiming in Privity under 
him, concerning thoſe Lands that ſome 
other Perſon ſhall take the Profits, and 
be ſo ſeized or poſſeſſed of that legal 
Eſtate, to make and execute Eſtates. 
according to the Direction of the Per- 


ſon or Perſons for whoſe Benefit the 
Truſt was created. 
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Ules and Truſts. 

By the Rules of Common Law, he 
for whoſe Uſe ſuch Perſon was ſo ſeiz- 
ed, had neither jus in Re, nor ad Rem; 
for if he came upon the Land, he was 
a Treſpaſſer; and the Reaſon was, be- 
cauſe where Lands were given to 
one, to the Uſe of another, according 
to the Conſtruction: of the Common 
Law, which is meerly upon the Words 
of a Contract, the Limitation of the 
Uſe was adjudged repugnant and void, 


| becauſe by that Law he can't be other- 


wiſe than a plenary Proprietor ; and 
conſequently he muſt have it to whom 
the Property was . firſt limited by ex- 


preſs Words; and by another Rule of 


Law no Poſſeſſion could paſs from one 
to another without ſolemn Livery ; 
and tho' the Conſideration was never 
ſo valuable, if that Ceremony was 


omitted, nothing was transferred, 


But the Chancery, that examines 


the Conſcience, with Regard to Men's 
Actions, conſiders with what Deſign A- 
greements are made; and 'tis contrary 
to natural Equity, that when any Man 


has taken Lands to keep for another, he 
ſhould deccive him, and take the Pro- 
fits himſelf ; or that a Purchaſer, 
when he has paid his Money, ſhould 
not have a ſufficient Conveyance in 
Law executed, and a ſpecifick Per- 
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Ales and Truſts. 


formance of the Thing contracted for, 


Z oi. | 

The Original of Uſes was from a Title 
an uſufructuary Poſſeſſion, diſtin& from 
the Subſtance of the Thing it ſelf ; 


thence by the Clergy, who were Ma- 
ſters of the Civil Law, for when they 
were prohibited from taking any Thing 
in Mortmain, and after ſeveral Evaſi- 


Tenants ſuffering Recoveries, and pur- 


making them Church - yards, by Bull 
from the Pope, at laſt this Way was 
invented of conveying Lands to others 
to their own Uſe; and this being pro- 
perly Matter of Equity, it met with 
a very favourable Conſtruction from 
the Judge of the Chancery Court, 
who was in thoſe Days cammonly a 


this a Statute contrary to natural Juſ- 


Settlement begun ; but it more gene- 
rally prevailed among all Ranks and 
Conditions of Men, by Reaſon of the 
Cy Commotions between the Houſes 
of Lancaſter and York, to ſecrete the 

TO” 23 Pol: 


3 


and, take the Profits according to the 
under the Civil Law, which allows of 


and twas brought over to vs from 


ons by purchaſing Lands of their own, 


chaſing Lands round the Church and 


Clergyman ; and the Clergy thought 


tice, and ſo could eaſily tolerate any 
Act in evading it. Thus this Way of 


—— — eee ——— 


And here are to be conſidered cight 
e | 


N 


Uſes and Truſts. 


poſſeſſions, and to preſerve them to their 


Iſſue notwithſtanding Attainders: And 


hence began the Limitation of Uſes 


with Power of Revocation. And here 
is to be conſidered, 


iſt, What is the Nature of Uſes at 


Common Law. 


2dly, What Alterations are made 
by 27 H: 8. 


Fir, At Common Law. 


— « 


1. Who may be ſeized to an „e 


2. Mhat are the SR Ls an 


Eſtate in an Uſe. 
3. Who may raiſe an Die. 
4. To whom it may be raiſed. | 
5. Where, and what Conſiderati ons 
are * for the 5 an Uſe. 


red. 


7 The ſeveral Sorts of ten. 


8. The Inconveniences of Us: 


6. In what Manner Uſes are decla- 
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Ales and Truſts, 5 
r. Who may be ſeized to an Ale. 
To that two Things are neceſſary. 


1. That the Perſon be capable of Con- 
%% 

2. That he take it up under the 
Truſt limited and appointed, 


1. That the Perſon be capable of 
Confidence and Truſt. OE 


1. Bodies Politick are not capable of p C. 
an Uſe or Truſt, becauſe they are Bodies play. 
framed at the Will of the King, and 538. 
are no further capable than he wills 28 
them ; and 'tis his Will that they ſhould 338. 8.10. 
urchaſe for the common Benefit, and 
or the Ends of their Creation, and not 
that they ſhould take any Thing in 
Truſt for others; alſo being incorpo- 
rate, the Chancery had no Proceſs on 
the Perſons to compel them to diſcharge 
their Truſt, 5 | 

2. Aliens, and Perſons attainted, are 1 co. 122. 
not 1 of an Uſe, for they can T.“ 
take for no Man's Benefit but the Rep. 383. 
_ 3- The King cannot be ſeized to an pop. 53. 


FE 


e, becauſe there is no means to Har. 468. 


| Rd. Rep. 
5 3 | com- * 


33 
Feoffment to Uſes, 338. C. S. 11. 


1 And, 
313. 


Uſes and Truſts. 
compel him to perform; for the Chan- 
cery has only a delegated Power from 


the King over the Conſciences of his 


Subjects; and the King, who is the uni- 


verſal Judge of Property, ought to be 
perfectly indifferent, and not to take 
upon him the particular Defence of 


any Man's Eſtate, as a Truſtee. 

2. That he take it up under the 
Truſt limited; which may be done 
two Ways. . 


1. By expreſs Words. © ; 
2. By Implication. 


1. By expreſs Words; as if by the 


| Words of the Deed a Man takes it to 


his own Uſe, or to the Uſe of another, 


there can be no Averment that he 


takes it as a Truſtee in any other Man- 


ner; for there is ſuch a Sanction given 


to all ſolemn Acts of contracting, that 
they cannot be conſtrued directly con- 
trary to their own Expreſſions ; but that 
muſt be where the Deed is executed 
upon a valuable Conſideration ; other- 
wiſe 'tis looked upon as a fraudulent 
Conveyance againſt the 'Fruſts, and has 
not the Sanction of a lawful Deed, 
which the Oaths of Men ought not 
„%% ᷑ũ Woh” ons 
| 2. By 


Uſes and Truſts. 7 
2. Py Tmplication ; which 18 two-fold. 
1. When one takes a Feoffment, 


having Notice of the ſeveral Uſes and 


Truſts, there the Party is fuppoſed 

to take it under thoſe Uſes and Truſts; 

for the Law will fuppoſe a Man's Ac- 

tions rather juſt than otherwiſe, 
2, Where a Man takes it upon a va- 2 And. 

luable Conſideration, there he is ſup- — 1. 

poſed to take it to his own Uſe, for Ves 340. 

otherwiſe he would not have given an 45 © 5: 

Equivalent Der... "54 
If a Feoffee to Uſes makes a Feoff- 313. 

ment in Fee by Deed, upon an equita- 

ble Conſideration to J. S. and his Heirs, 

to the Uſe of his Heirs expreſly, J. §. 

ſhall be ſeized 'to his own Uſe, tho' he 

had Notice of the former Truſt; for 


where the Decd expreſſes the Uſe, an 


implied one cannot be averred. 
A Feoffee to the Uſe of 4. makes 30 H. 8. 
a Leaſe to B. reſerving a Rent, tho 8 
B. has Notice of the Uſe, he ſhall be 339, 47. 
ſeized to his own ; for Words of De- And. 
miſe equally paſs an Uſe as if there 
were expreſs Words to transfer it. 


If a Feoffee to an Uſe makes a Feoff- 1 Co.122. 


ment in Fee upon a valuable Conſidera- Pe. J. 


tion, with Notice, the ſecond Feoffee 
ſhall be ſeized to the former Uſes, for 
the Confideration imports a Seiſin to his 

— 4 own 


8 Uſes and Truſts, 
own Uſe, the Notice, a Seiſin to the for- 
mer Uſes, and where the Act is capable 


taken which conſiſts moſt with Equity. 
x Co. 122. If a Feoffment be made with Conſi- 
deration, and without Notice, the Feof- 
fee ſhall be ſeized to his own Uſe, for 
= here the Act is capable of no other 
| Conſtrugion. Tous 

j 1 Co.rzz, If A. is enfeoffed to the Uſe of B. 

=. and 4. enfeoffs C. without Conſidera- 

| tion or Notice, 'tis ſtill to the Uſe of 
> B. for tho' when a Man aliens with- 
| out Conſideration, 'tis to the Uſe of the 

[ Feoffor, yet in this Caſe it cannot 

| 8 be to the Uſe of A. becauſe he him- 

ſelf held it to the Uſe of B. 

- wep and A. in Conſideration of natural Affec- 
Villers. tion, covenants to ſtand ſeized to the Uſe 
dou Ab. of himſelf for Life, the Remainder to 

his Daughter for Life, with contingent - 
7 Remainders over, A. reciting the Uſes, 

grants the Reverſion to F. and his 

Heirs expreſly, but without Conſidera- 

tion, F. ſhall take it ſubject to the U- 

os, coufo ane [apra. ͤ 
Hob. 348. J. K. ſeized to the Uſe of A. in Tail, 
Earl ef the Remainder to B. in Tail, Remain- 
"cal der to the right Heirs of 4. J. S. and 

Ali. join in a Feoffment to three, two of 


and therein they limit new Uſes, the 


N 


of a double Interpretation, that muſt be 


which have Notice of the former Uſes, | 


_ Uſes and Truſts. 9 
new Uſes ſhall ſtand; for 4. has a Power 
to diſcontinue his own Eſtate in Tail, 
and the Remainder alſo; which is done 
by this Feoffment; and they cannot be 
re-continued by the Entry of J. S. who 
cannot enter contrary to his own Act. Hob. 349, 
But B. will have a Remedy againſt 35% 
all the Confederates in the Breach of 
this Truſt, vis. J. S. the Feoffees that 
had Notice, and out of the Eſtate of 4. 
If a F eofſee to an Uſe binds himſelf Bro. Frof. 
in a Statute, &c. and the Conuſee “. Ye, 
takes out Execution, he ſhall have it yy 
to his own Uſe; for the Chancery will 
not relieve againſt the Act of Law, 
where the Property is veſted upon va- 
luable Conſideration , and with no frau- r 
dulent Deſign. | 
A Feoffee of a Manor to the Uſe of Fro, ib. 
J. S. releaſes to the Tenants, they ſhall 
not have it to the Uſe of 7. S. for the 
Seigniory is drowned in the Tenancy 
which they had to their own Uſe, and 
there can be no Truſt without an Eſtate 
in Being. 
But by the modern Courſe of Chan- Jackſon” 
cery, if the legal Eſtate be merged, and fon 2 
- the Owners of the Land have Notice Nat. Arg. 
ng the Truſt, the Land is inveſted with!“ 
and they ſhall be enforced by a 
8 in Chenbery to ſet it up again, 
for the Land was at firſt bound, and 


atten- 


] Rep. 
122. 


1 Rep. 
122. 4. 
129. b. 


Bro. Foff, A Title paramount, and ſeized of an E- 

338. a. 8. 
1 N 

122. 


not be ſeized to an Uſe, for they take 


them, for the Right of that Title is tri- 


who has the Uſe, exhibits a Bill againſt 
the Feoffee to an Uſe, the Chancery 


in Fee, with Notice, the Alienee ſhall 
not ſtand ſeized to the firſt Uſes; for the 


. ſtate antecedent to that to which the 
Uſe is annexed. Lord of a Villain, a 


Uſes and Truſs, 


attendant to anſwer the Truſt ; and 
where the Owners of the Land knew 
of this Truſt, tis Iniquity in them to 
deſtroy it. rr Bos; 

A Diſleizor, Abator, or Intruder, can- 


it under no Truſt, but defeat the E- 
ſtate to which the Truſt was ſub- 
joined, and the Chancery has no Power 
to try the Right of Inheritance between 


able only at Common Law ; but if he, 


will order him to try the Title with 
the Diſleizor at Common Law. . 
If a Feoffment be made to one for 
Life, Remainder in Fee to the Uſe of 
J. S. and the Tenant for Life aliens 


Tenant for Life has no Power ſo to a- 
lien, and now the Feoffee is in of an 
Eſtate by Wrong, quite different from 
that to which the Truſts were annexed, 

A Lord by Eſcheat ſhall not be 
ſcized to an Uſe, becauſe he is in by 


Lord that enters for Mortmain, or re- 
covers by Cefſavit, or a Tenant by the 
Curteſie 


Curteſie cannot be ſeized to an Uſe, for 
they claim by the general Laws and 
Statutes of the Kingdom, which the 
Chancery has no Power to alter, and 
do not take as Subſtitutes under thoſe 
private Contracts, to which Truſts are 
annexed, and ſo cannot be puniſhed as 
corrupt Breakers of that Truſt which 
they never undertook. J 
But a Tenant in Dower may be ſeiz- Hard. 
ed to an Uſe, for a Tenant in Dower 8%; .. 
claims by the Marriage Agreement, 239. 
and a ſufficient Proviſion is made for 1 Rep. 
her by Law, which is a third Part of B76. +; 
his Eſtate ; and ſince a private Con- Uſe, 338. 
tract is the Original of her Title, ſhe * 10. 
continues. the Eſtate of her Hurd 
as he purchaſed it, and under the fame 

Truſt and Agreements. 

An Occupant may be ſeized to an Hard. 
Uſe, for an Occupant continues the E- - wha Fe. 
ſtate of Tenant for Life, as his Subſti- Uſes, 
tute, and ſo muſt take it as he had it, 358, 
Tenant in Tail cannot be ſeized to _ 

an Uſe, for the Land is by the Act of - wing 2 
Parliament appropriated to Tenant in 400. 2 
Tail and his Heirs; ſo that the Chan- = <4 
cery, which is bound by the Act of Ro. Rep. 
Parliament, cannot turn it to any other 313. 
Purpoſe, 5 | Uſes 338. 


4. S. 10. 


Where 


( 


12 


1 Co. 128. 
b. 


\ 


- Uſes and Truſts, 

Where there js a Tenant for Life; 
the Remainder in Fee to the Uſe of 
another, and he in the Remainder en- 


ters and diſſeizes the Tenant for Life, 


1 Ro. Ab. 
780. 


he takes the Eſtate as a Diſſeiſor, and 
is not capable of taking any Eſtate 
after the Truſt ended, for he cannot 


be remitted contrary to his own Act. 


lf a Man poſſeſſed of a Term in 
Truſt, commits Treaſon, whereby the 


Term is forfeited to the King, the King 


is not ſubject to that Truſt, for he is 
in the Poſt, and the Law diſpoſing the 
Property of all Criminals to the Uſe 
of the King, he cannot take it under 
the 'T ruſt limited. EE oo 
Where there is a Tenant for Life, 
the Remainder to A. to the Uſe of B. 


and the Tenant for Life makes a Feoff- 


Hard. 
469. 


Bro. F. to 
Je 33% the Uſe of B. and the Tenancy Eſ- 
cheats, J. ſhall hold the Tenancy to 

the ſame Uſe; for a Seigniory ſuppoſes 

an old Property after the preſent Fee 


ment in Fee, and A. releaſes to the 
Feoffee, the Uſe is gone for ever, cauſa 
qua ſupra. Mn oo 58 

If Mention be made of Perſons in the 
Poſt, it ſeems, by the Opinion of 
the Lord Hale, they ſhall be liable to 
the Truſt. e e 

If a Man grants a Seigniory to A. to 


is determined, and ſince 4. has taken 
oY it 


Uſes and Truſts. 


it up to the Uſe of B. when the Te- 


nancy comes in, he ſhall have it to 


15. 


thoſe Uſes to which the Property was 


at firſt granted. 


Where Feoffee to 4.'s Uſe vouches 


and recovers Land in Value, he ſhall be 
ſeized to his firſt Uſe, for the Recom- 
& pence muſt enſue the Loſs, and Ceſt 
= gue Uſe loſt his Uſe by the Recovery. 


Where 4. Feoffee to the Uſe o B. Bro. F. to 
grants a Rent to C. having Notice of ZI 337. 
the Uſe, the Rent ſhall be to the Uſe! 4 ry + 


1 of B. for 4. has the Freehold: in him, 


and now at the Common Law may 


raiſe a Freehold out of it, but he has 


the Fee in Truſt, and ſo in Conſcience 


cannot raiſe a F rechold but under the 
ſame Truſt; and ſince in that Caſe he 
gave Notice of the 'Truſt, he has cre- 


ated the Rent under the Truſt accor- 
ding to his Power; and ſo if 4. makes 
a Feoffment to D. without Notice, 
and B. releaſes to D. after the Stat. of 


R. z. and before the Stat. of H. 8. this 
did extinguiſh the Rent; for by that 
Stat, the Releaſe of Ceſtuy que Uſe is 
an Act ſuſhcient to convey the Freehold 


of the Rent, and ſo tis merged in the 
Land. 


But if Feoffee to a Uſe. rants to Bro. E to 


J. S, a Way or Common for is Beaſts, a 
this 


| 
| 
z 
| 
| 
| 
| 
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Ates and Triiffs, 
this, ex matura rei, cannot be but to 
the Uſe of the Grantee. 
Bro. Fs The Feoffee to an Uſe may grant 
* the Office of a Steward, Bailiff, Receiv- 
e.r, Ge. for he is the Inſtrument to con- 

vey the Profits to g que Uſe, and 
now it may be in his Power to ap- 
point all Means in order thereunto; but 


14 


ibid. this it ſeems muſt be by the Conſent 


of Ceſtuy que Uſe; for this Appoint- 
ment is wholly to convey the Profits 
to him. bf eg 


Bro. Et But during the Minority of the Heir 
_ Uſes, 339. of Ceſtuy que Uſe, all Feoffees may 


8. 27. 


grant ſuch Offices without his Aſſent, 
for the Law ſuppoſes a tacit Conſent 
when 'tis for the Benefit of the Infant. 
Ibid. But they cannot ſettle Fees to ſuch 

Officer during Life, without the Aſſent 

of the Infant when he comes to his full 

Age, for that may be to his Prejudice. 
Trin. o. A Feoffee to a Charitable Uſe makes 
Car.Ealt- a Feoffment upon valuable Conſidera- 
teag's tion, and without Notice, the Purcha- 
Caſe, ſer ſhall not be ſeized to a charitable 


Hernce's 


Char. Uſes Uſe, nor any Perſons claiming under 


60,61,62, him, tho' they have Notice; for he is 
63. expreſly excepted by the Statute, and 
the Lands once diſcharged are never 
after chargeable, OD kn: ws hs. 


: Þ 


But 


Uſes and Tus. 15 
But if the Feoffee to A 'charitable _ bog 
Uſe makes a Feoffment to 4. for a va- 8 


ton and 
luable Conſideration, and without No- Cole- 


tice, and 4. enfeoffs B. for a valuable -- of 
Conſideration, without Notice, B. ſhall Herne 
be ſeized to the charitable Uſe ;ifor the 135, 136, 
Words of the Statute are, that the Com- 256. 
miſſioners ſhall come and order 3 
Lands and Tenements to be employe 
according to the Party 's Intent, o 2 55 
the Statute appropriates the Lands to 
the charitable Uſes in the Hands of 4. 
and B. his Subſtitute: takes it under 
the Charge, and in ſetting forth the Ti- 
tle, how he. has obtain'd Send he muſt 
ſhew the original Purchaſe which was 
under the Charge. 


If a Man' gives Land to WA nad a Peacock % 


Rent out of it to charitable Uſes, B. oo _ 
| purchaſes the Land, with a good Con- Car. Mic. 
ſideration, and without Notice, he ſhall ee 
hold it charged; for firſt the Rent is Town of 

not extinct by the Purchaſe, becauſe ap- Wood- 
propriated by the Statute to the cha- xr wag 

ritable Uſe, and ſo cannot be merged Hill. 14. 

according to the Rules of Common _ . 

5 while the Charity continues. $i gr" al 

Tis not within the Exception of Ed. 174 

tho Statute, for that extends only to 

the Purchaſers of the legal Eſtate 95 . 

which the Charity is annexed, and B. 

has * the legal Eſtate of the 


Land 


Ules and Truſts. 

Land and not of the Rent, for theſe 

are as diſtin Rights in 4. as if they 
had been in different Perſons. = 


the ſeveral P2operties of an Eſtate in 


x. If an Inheritance be purchaſed, tis 
. <deſcendible to Heirs at Law, and here 
_ tis to be conſidered, - 


1h, hat are the Deſcents of an Uſe 


1 e, 1 Ry 
2. What is the Deſcent of an Uſe in F 


Reverſcon. 


1. Of the Deſcent of an Uſe in Poſ- 
ſeſſion. If an Uſe be limited to a Man 
and his Heirs, the Court of Chancery 
will dire& it to go to ſuch Perſons 
as the Common Law has appointed 
to repreſent him; for the Chancery can- 


1 Co. 1a. not alter the common Import of ü 


Words, or ſet up Rules of Property 


oppoſite to the Rules of Law; for 


there is no legiſlative Power in the 
Chancery; and to abrogate and ſet aſide 
Laws, is equal to the Power of ma- 

king Laws. 3 
3 There is poſſeſſio fratris of an Uſe, for 
Rep. zz, the Rules of Inheritance WER in 
1 All- 


2. Tis to be conſidered what are 


Sls 


- Utes) nd Truſts. 

Chancery; now none can make him- 
ſelf Heir, but he that repreſents the Per- 
ſon that was laſt in Poſſeſſion; for he 
that laſt poſſeſſed it had the entire Do- 
minion and Property, which none elſe 
can have but by ſtanding in his Place; 
and no Man can ſtand in his Place dut 
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one of the whole Blood. 
If Lands deſcend on the part of the col. * 
Mother, and the Party makes a 2 Ro. 


Feoffment in Fee, without Conſidera- be 179 


tion, or reſervin; this Uſe to him and 
his Heirs, the: Uſe ſhall deſcend to the 


22 ns or Sent N 
1. TL ND. IE 


Co. L. 22. 


13 Co. 56. 


licet Hob. 


Heirs of the Part of the Mother; for zi. Dy. 


the Land would" have gone to the 134. r. 


3 Heirs of the Part of the Mother, and Us 4 


a Uſe is but an Eſtate in Equity; Part 4. S. 10. 


of the Eſtate in the Land; for the Rule 
4 of Law that tends to the Eſtabliſhment 


of Families and Encouragement 'of In- 


Aduſtry, is, that thoſe that take Bene- 


fit as: Repreſentatives ſhould convey it 


1 all ono in the Blood of the firſt Pur- 


chaſer; from whom the Benefit was de- 
rived;” and the Uſe and Poſſeſſion was 
derived from the Mother, and the Uſe 


3 Vvus never parted with, but the Poſſeſ- 


ſion only; ſo the Uſe muſt be all along 
| *conveyed to tlie Heirs on that Side. 


:Tf:a'Man for a valuable Conſidera- Bro. E 15 
tion purchaſes. Lands, or the Uſe of Tet, 337» 
thei, , to himſelf, - yet t they Gail. weft mA Cs tes 

cen 


6 


18 Uſes and/Trufts. 
ſcend to his Heirs ; for there wants not 
the Word Heirs to create an Inheritance 
in an Uſe; for tis Equity that a Per- 

| ſon, who gave a Conſideration for the 
Fee, ſhould have it; and that is not 
ſetting up any other Rules of Property 
oppoſite to the Rules of Law, but mi- 

Cro.B1;z, tigating and diſpenſing with the Rules 
478. of Law, in particular Caſes, where 


wa 


they ſhould, happen to ſhelter Diſho- 


neſty and Oppreſſion: But now ſince 


the. Statute, no Inheritance can be rei- 


ſed without the Word |Herrs, becauſe 
now the Uſes are transferred into Poſ- 


ſeſſion, and muſt be governed by the 


Rules of Poſſeſſions at Common Law, 
as to the Words that create new E- 
/ £0 17 tt g82 5: 

The Poſſeſſio fratris of an Uſe fol- 


los the Analogy of Deſcents at Law; 


and ſo if a Man ſeized in Fee. of an 


Uſe, had Iſſue a Son and Daughter by ä 


one Venter, and a Son by another Ven- 

ter, and deviſes it for Vears, and dies, 

and the Son dies during the Term, the 
Daughter ſhall have it, and not the 

Son; otherwiſe it had been if he had 
iel .... ht 

1 Rep, As the Court of Chancery cannot 
101. alter the Deſcent of the Land, ſo it can- 


A 


Dy. 179, 
70. C. L. 23. 13 Co. 36. Hob. 31. Dy. 134 conir 


$E4-4-7- not alter the Law and Cuſtom of a 
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Uſes and Truſts, 


place; for all immemorial U ſages are 


Part of the Laws of the Land: And ſo 


if a Man makes a Feoffment in Fee of 
Lands in Gavel-Kind, or Burrough En- 


| liſhs without a Conſideration, to the 
© e of the Feoffor and his Heirs, this 


19 


ſhall go to all the Sons, or to the Br. 3358. 


youngeſt, according to the Cuſtom. 


oy 
, 
+ +» 


* 


the Party makes a Feoffment in Fee 


go to the eldeſt Daughter only, and 1%. _ 
ones and 


* 
If there is a Cuſtom, that Lands ſhall . Ro. Ab, 


to the Uſe of him and his Heirs, the Ronby. 


' Uſe ſhall go to the eldeſt Daughter, 
Reverſon which 


2. Of Deſcents of a 

þ Rules, 
Firſt, Where a Man has an Eſtate in 
himſelf, 'and limits an Eſtate to his 


Right Heirs, he is ſeized of the whole 


In the ſame Manner, where a Man 1 Vent, 


has a Uſe in himſelf, and limits a Uſe 380. 


to his own Right Heirs, the ſame Uſe is 
in him ſtill. The Reaſon is, becauſe. 


Anceſtor and Heir are Correlative ; and 
o whoever repreſents me as to my E. 
Nate veſted in him after my Death, I 


repreſent him during my Life as to 


that Eſtate; and conſequently giving 


an Eſtate, already in me, to my Heir, 
is not departing wh it; for tis @Dif- 
412 GR 


_. poſition 


Bc 


20 Ates and Trults 


poſition in other Words to my ſelf, and 
ſo all Things remain in ſtatu quo. 
But where I limit a Uſe, already in 
me, to my own Repreſentatives, and 
add a Qualification to thoſe” Repre- 
ſentatives; tho this be not Departing 
with the Eſtate, becauſe theſe are not 

1 Words to convey it out of my ſelf, yet 
\. + - there is an Alteration of the Eſtate in 
+ my felf, and the Uſe ſhall alter and de- 
$4 ſcend to my Heirs that came under 
| _ * 263%; that particu ar Diſtinction and Qualifi- 
[| 137-4 cation; becauſe the Uſe has always 


——ꝛ— — j 


_ MM been changed: and modified according 


1 Mod. to the Intent of the Parties that have 
9%, Ab. the Intereſt ; and ſuch a particular E- 
327, $41. ſtate ſhall be ſuppoſed in them, as may 

627. beſt anſwer the Intent, t res oalent. | 
* Feel If a Man ſeized 3f Lands in Fee, 
makes a Gift in Tail, or a Leaſe for 

Life, Remainder to his own Right 
Heirs, they take by Deſcent, as in the 

old Reverſion. 

If 4. ſeized of Lands i in Fee, grants 

them by Fine, during his own' Life, 
| the :Remainder to his own Right Heirs, 
1 © the Reverſion is in him, and he rl 
- grant it. 
A Fine ſur chinsaner ite Droit Juẽ 
Dy. 237. # et ſa Feme ad de ſon done to the 
/  _Husband, with a Remainder to the 
| Copuſor, for Life, Remainder to the 


Right 


HE 


. 


« bs 9 
; , 
= N 
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Uſes and Trusts. 2 
Right Heirs of the Husband, they are 
in 


he old Reverſion, and the Wife ſur- 
viving ſhall have it for Life 5 
out à yaluable Conſideration, to the ford's 
Uſe of himſelf, for fifty Years, the Pop! . 
Remainder to B. in Tail, the Remain- 2 Co. ze, 
der to his own Right Heirs ; the Feoflor Moo. 718, 


is in the old Reverſion, and he may , 9 


— 0 


deviſe 8 a Feoffment without 
Conſideration does not diſpoſe of the 

Uſe thereof; the old Uſe is in him ſtill, - 
But it hath been held that if the co. Lit. 
Feoffment were made upon a valuable 2223-4; 
Z- Conſideration, in as much as that is a 720, ). 
"Z Diſpoſition of the Uſe, there is an Fo 
ſtate in the Feoffces to retain it till 

the Death of the Feoffors; and this is 

an Eſtate of Freehold, and affords a 
Tenant to the Precipe, and an Eſtate 

to ſupport the contingent Remainder. . 

If a Man coyenants to ſtand ſeized Pybus 
to the Uſe of his Heirs, begotten on a wh lbs 
ſecond Wife, that is an Eſtate in Tail, 1Mod.g8, 
veſted. in the Anceſtor, © „ 121, 122, 
2. Where a Man limits an Eſtate of Bs E % 
Freehold to me for Life, with a Re- Uſe, 338, 
mainder to my Heirs, tho' after never 1 Ven. 
ſo many particular Eſtates, the Re- fun 314 
qi is veſted in me for three Rea- #? 35% 


1. | I 
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Eſtates are worn off, they are as if they 


Ales and Truſts. 
Nirſt, Becauſe otherwiſe you conſtrue 
the Grantmoſt in Favour of the Gran- 
tor, and let him in to the Reverſion 
during the Contingency, to puniſh 


Waſte and enter for the Forfeiture. 


Secondly, Becauſe the whole Advan- 
tage muſt be intended to me when I am 
firſt named to take the fame Sort of E- 
ſtate in the Conveyance, and the Bene- 
fit is not deſigned to any other particu- 
lar Conveyance, but to all other Per- 
ſons that bear the Character of my 


Repreſentatives ; ſo that the Limita- 
tion is for my Sake, and only intends 
to enlarge my Eſtate after the particu- 


lar Eſtates are worn off, yet cannot be 
conſtrued in the fame Manner as where 
an Eſtate is limited to 4. the Remain- 
der to the Right Heirs of B. becauſe 
there is nothing in the laſt Caſe to lead 
the Mind to ſuch an Interpretation; 
for here is no Benefit originally deſign- 
ed to RB. but to his Heir primarily; and 
ſo the Heir takes as a Purchaſer. 

But if the ſame Sort of Eſtate be 


not limited to the Anceſtor as to the 


Heir, the Heir muſt take by Purchaſe ; 


. 


an original Bencfit, quite different from 


” ” 
* x 


what he deſigned the Anceſtor, © 3 
Thirdly, Becauſe when the particular 


had 


had never been; and ſo the Heir ſhould 
claim by Deſcent, as in his better Ti- 
tle, rf as of the Dying ſeized of his 
| Anceſtors, | Jo 
Another Reaſon of this Law is, be⸗ 

cauſe it muſt be a contingent Remain- 
der, or ö veſted; but it 
would not be a contingent Remainder, 
becauſe of Neceſſity it muſt be in the 
Anceſtor, and the Perſon that repre- 
ſents him, and ſo conſtrued a Remain- 
der veſted. . - 

If J. S. makes a Feoliment to the Co. Lie. 


= UG of A. L. the Remainder to B. F. 22. l. 


the Remainder to the Right Heirs of A. 8 
the Remainder is veſted in A. and his nd Nut- 
Heirs claim by Deſcent. 5 3 * 284, 
But if J. S. makes a Feoffment to $, 720. 
the Uſe of 4. for Term of Years, the Cro. Car: 
Remainder to B. T. the Remainder GL Lit. 
to the Right Heirs of A. the Remain- . 
der is not veſted in 4. but his Right Me? *. 
Heirs take by Purchaſe. S l "_- 
If an Eſtate be limited to: 4. for 1Co 104, 
Life, Remainder to the Heirs Males of * A 78. 
the Body of 4. and to the Heirs Males 
of ſuch Heir Male, there is a Truſt ex- 
ecuted in A. becauſe this is. within the 
_ Rule; for here an Eſtate is limited to 


= 2 for Life, with a Remainder -to his 


Heirs 5 and ſo the Word Heirs'is not 
| ih 'Namg of Purobaſs 'but Limitation, 
C4 *'Mit 


24 


Uſes and Tr uſts. 


A, Co. 66,, But if an Eſtate be deviſed, or per 


4 "PIO 


Co. lit. Remainder to his next Heir Male, and 


22. b. 


Co. Lit. 


8. 6 


Co. Lit. 


Hale, be conveyed ta 4. for Life, the 


to the Heirs Males of the Body of ſuch 
Heir Male; there is an Eſtate only 


for Life in 4. and a contingent :Re- 
mainder in his Heir, as a Purchaſer, 


which veſts ſo inſtanter that the particu- 


lar Eſtate determines; for tho there 


be an Eſtate for Life in A. yet the 
Remainder is limited to his Heir 
only, in the ſingular Number; and 


Heir in the ſingular Number only, is a 
Word of Purchaſe, and not of Limita- 


tion. 


If an Eſtate be linie to a Man 


and his Heir, he has only an Eſtate for 


Life ; for it cannot go in perpetual 
Poſſeſſion, becauſe no more Repreſen- 


tatives than one only is expreſſed. The 
Heir cannot take by Way of Remain- 


der, becauſe. it is limited by a Con- 


junction Copulative ; and as Joint- 
Tenant he cannot be, becauſe eino eff 


Heres viventis. 


But if a Man deviſes: an Eftate. to 


a Man and his Heir, a Fee-Simple 


paſſes, and Heir there is taken as nomen 


collect iuum, to anſwer the Intent of the 


Party, which appears to be, that he in- 


| tended. to. paſs a. Fee, as if it had been 


limited tothe Deviſce and his Heirs for 


„ But 
2 | | % 


Uſes and Truſts. 25 
But if an Eſtate be deviſed to A. 2 Vent. 
during the Life of B. in Truſt for B. 3 1 18. 
| and after the Deceaſe 0 2. to the >; Gal 
| Heirs Males of the Body of him the 
ſaid N. now living; that is a Remain 
der veſted in the Heirs of B. for Heir 
now living, in that Deviſe, muſt be ta- 
ken as a Periphraſis of the Heir appa- 
rent, who is called Heir in Law, as may 
be obſerved by the Words quare filium 


& Heredem rapuit. 

2. A Feme is not dowable of -· an Lhe, 1 co. 123. 
for the Privilege of Dower was only to 5 
Freeholders Wives; now an Uſe being  Ch.Rep. 
no Freehold, is not within that Law, 132 
and the Chancery allows the Feoffees - 
to be ſeized to no Body's Uſe, but thoſe 
that are particularly named in the 
And that being the Caſe, it became 4 co. 1.4. 

a Practiſe ; ſo the Father and Friends 
of the Woman, procured the Husband 
to take an Eſtate from the Feoffees, or 
others ſeized to his own Uſe, for Life; 
and then to the Uſe of his Wife, for 
Life, before or after the Marriage; 
which was the Original of Jointures. 
Nor can the Husband be Tenant by 4 Co. 
the Curteſie of an Uſe, cauſa. qua ſapra. 123. l. 
3. An Uſe is alienable, iſt, at Com- 
mon Law, diy, 6 by the Stat. R. 3. 

BT 0102 e eee eder 
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a Dower: was annexed to it to alien the 


Tanes if 5 ; 


Allen 16. To At Common Law, Ceftuy que Uſe 


Plow. 


349. b. 


Plow. 
352. b. 


might alien the Uſe, becauſe every one 


may diſpoſe of the Rights that were 


in Lina; or he may prefer a Bill in 
Chancery to make the 'Tertenant exe- 
cute the Uſe in himfel 
But at Common Law, if Ceſtuy que 
Uſe had entered and made a Feoffment 


in Fee of the Lands, this had not been 


good to paſs the Eſtate to the Feoffee; 
becauſe Cxſtuy que Uſe had not the 
Freehold in him, and ſo could not 
paſs it to another; but by his Entry he 


was a Diſſeiſor: Yet in this Caſe, if 


the Feoffees of Ceſtuy que Uſe had re- 


entered upon the Purchaſer, the Feof- 


fees would not have had the Lands to 
their own Uſe by the original Truſt ; 


and they would not have ſtood ſeized to 


the Uſe of Ceſiuy que Uſe, becauſe he 
had transferred the Uſe to another. 


If Ceſtuy que Uſe makes a Leaſe for 
Years, rendering Rent, the Reſervation 
is void, unleſs it be by Deed ; for the 
Rendering Rent to a Man is an Ac- 


knowledgment of the holding Lands 
from him; but here the Lands are not 
held of Ceftny que Uſe, but of the Feof- 
fecs who have the Reverſion. But if 
the Reſervation be by Deed, the Feof- 


b fees 
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fees ate eſtopped by their on Act to Bro. F. 
deny the Tenure of Ceff uy que Uſe. | 5 
12 que Uſe may make a Let- 26. 


ter of Attorney to give Livery, Quere vo No 
or if the Act 2 it to the Act of S. 28. 
5 BY the Stat. of '1 R. 3. C. I. a 
Power was annexed to a Uſe, that 

= Ceſftuy que LEP ſhould alien the Lands. 

I be Realon of that Statute was, be- 
cauſe Ceſiuy que Uſe in Poſſeſſion often 
aliened the Lands, and then the Feof- 

fees entered, which cauſed a great deal 

of Vexation and Chancery Suits ; and 

ſo the Statute = to Cefluy que Uſe 

an immediate Power of Alienation, 
1 the Concurrence of the Feof- 

ces. 2 | 


1. Who are within the Statute. 
2. What Authority is given by it. 


3 1. By the Statute Ceſiuy que Uſe has Plow. 
no Points of pn a 4% = 1 ren 
aa naked Right to a Tſe, and not a Uſe 
in E; unleſs it be in Order to con- 

firm an Eſtate in Being; becauſe the 

—— of the Statute was only to give 

Aſtuy que Uſe a greater Power, and. to 

an his Fd age not any other - 
Remedy to regain and reveſt it; and 
unleſs he has the Uſe, he cannot 4 
1 RCC ns #4 


þ 
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the Uſe, much leſs the Poſſeſſion, to an- 


other: And ſo if 4, ſeized of Lands 


to the Uſe of B. enfeoffs J. S. and dies 
woithout Iſſue, C. has no other Way of 
regaining the Uſe but by the Entry of 

the Feoffee; and he has no Power to 

alien by this Statute till the Uſe be re- 

veſted. d | = - ie 

Plow. . But if the Fooffee to a Uſe in Fee 
351. „. . he diſſeized, and Cxſtuy que Uſe releaſes 
to the Diſſeiſor, this extinguiſnes the. 

De, and by the Statute bars the Entry 

di the Fe. 9 

Bro. F. ro Where Feoffees to an Uſe are Diſſei- 
1 fees, and after the Diſſeiſor enfeoffs Ceſtuy 
2711. 8.29. que Uſe, who enfeoffs a Stranger; this is 
24ooqd, and ſhall bind the Feoffees; for 
the Feoffment is good to paſs the Poſ- 

ſeſſion, and Right of the Uſe, which he 

had in him; and the Feoftees cannot 

enter to receive an Uſe, which the Party 
himſelf by his own Act has extinguiſh- 

2. The Statute is to be underſtood of 

Ceſtuy que Uſe, that has an Te in Eſſe, 

in Oppoſition to him that has only a Re- 

| verſion or Remainder of an Le, 
Pha: If a Feoffment be made to the Uſe 
359 of 4. for Life, Remainder to B. in 
% Fee, 4. may alien, in Fee, becauſe 
: the Feoffees claim the whole Eſtate for 
the Uſe of 4, dyring-his Life, $00, 19 
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has the whole Advantage of it; and the 
Statute that gives the preſent Poſſeſſor 

of the Uſe a Power of Alienation, has 
provided an immediate Remedy for 

the Remainder Man. 

But if the Tenant for Life of an Uk 5-4 
aliens in Fee, and dies, the Feoffees 3% 
may enter on the Alience ; for by the and Bar- 
Words of the Statute, the Alienation rad: 
is good againſt Ceftuy que Uſe and his Paint . 
Tp and Perſons claiming only to his ee. 

Die. So when Feoffees claim to the 

te of the Remainder Man, the Feoff- 

ment of Tenatit for Life, according to 

the Authority given by the Statute, is 

no longer valid to bar the Febffees of 

the Entry; for their Right is by the 
Common Law. 
But if there be a Feoffinent in Fee plow. 
to the Uſe of A. for Life, the Remain- 250. 5. 
der to B. in Fee; Z. has no Power of IM 
Alienation by: the Statute, during the 339. l. 
Continuance of the Eſtate for Life, * 11 
becauſe the Poſſeſſion is, as is ſaid, to 
the Te of A. only, Jurlng his Life, and 

ſo- the Remainder Man has nothing to 

do with the Poſſeſſion; and if the Re- 

' mainder Man would enter on the Feof- 

fees and make à Feoffment, either the 

De of /Fenant' for Life would be de- 
ſtroyed, or the Feoffces muſt re-enter 

and create a particular Eſtate t6-them- 

ſelves, 
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_ ſelves, without Doing ſubject to Dover ; 
for by the — — Law, every par 
ticular Eſtate is derived out of the Fes 
Simple by the Agreement of the Par- 
ties in Intereſt; but here are no Par- 
ties to ſuch Agreeme ment, and the Sta- 
tute has not altered the Law in this 
" AR 
But if there be a "Tenant for Life, 
| Remainder in Fee, be in Remainder 
may make a Leaſe for Years, or grant 
a Rent-Charge to begin after the Death 
of Tenant for Life; for he cannot en- 
ter and take the Poſſeſſion out of the 
| Feoffee ; but tis an Executory Con- 
tract on which the Statute operates af- 
ter the Death of Tenant for Life. 
Tenant for Life tc to the Uſe of A. 
and the Reverſion is granted with At- 
tornment to another, to the Uſe of . 
for Life; the Reverſion in Fee is grant- 
ed to a third, to the Uſe of C. B. and 
C. may grant their Eſtates preſently, 
becauſe there is a Diviſion of Eſtates, 
and each has a Tertenant of his own; 


ſo that the transferring one Eſtate does 


not diſpoſſeſs — Tertenant, or 


is created by the Parties. 

: Co.128, A Feoffment to the Uſe of 4. T. 
Remainder to the L of B. in Tail, Re- 

mainder to.. in Foe, J. makes a Feolf- 


ment 


make any particular Eſtate than what 
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ment to the Uſe of himſelf, for Elfe, 
the Remainder to his eldeſt Son in 
Tail, and then che Statute of H. S8. is 
made, and the Father dies; the firſt 
Feoffees may re- enter, and revive the 
former Le; for A. eould only make a 
Feaffment in Fee determinable upon 

his own Life; but as this Contract 
muſt be taken ſtrongeſt againſt them, 
tis a Diſpoſition and Alzration of the 


Remainder in Fee, erf Tl to we 
| Uſes limited. 


2. What. Aube is given: iy the 
Saaten. 


If a Lord or Grantee of a ene be Co. Lit." 
allo. Cefluy que Uſe of the Land, and 5* *: 
makes a Peoffment in Fee accord- 
ing to this Statute, the Rent is extinct; 
but if the Tertenant gives a Letter af 
At to the Lord or Grantee of a 
 Rent-Charge, and he makes a Feoff- 
ment accordingly, this does not ex- 
tinguiſn the Rent; for in the firſt 
Caſe he paſſes alſo. his own Intereſt 
and Eſtate in the Land ; but in the 

laſt Caſe he himſelf paſſes nothing, fo for 
be is but ſubſtitute. to another, and 


the Eſtate. palles _ frai- the Ter- 
b tenant. "2 


— 


Ales and Truſts; 
_ BY N que Uſe makes a Feoff⸗ 
Bro. E at ment in upon Condition, and af - 
fs 338. ter enters 3 — the Condition broken, 
8. 23. he ſhall be ſeized of the Eſtate in the 
Land; for the whole Eſtate is diveſted 


out of the Feoffees by the Feoffment, 
and they cannot enter for the Condition 


broken,- becauſe no Parties td it. 
This Statute does not give "Ce 


qut Uſe any Power to deviſe the La 


Law in that Point. 


D. 143. If Ceſtuy que Uſe in Tail aliens the 
8 Land by Leaſe and Releaſe, or Feoff- 
S. 219. ment; this only binds the Feoffees. du- 
378.8113. ring his Life, becauſe he has no longer 
Power of Alienation ;- vid. the Stat. If 
* 4his Ceſtuy 200 Uſe- aliens by Hine, this 

is good, an 
fees after his Death; for that would 
diſpoſſeſs the Eſtate in Tail by the 
8 of 4 H. 7. and if he aliens by 
Recovery, it 51 not bind the Iſſue, 
lbid. 8. j. becauſe he is not Tennant to the Pre- 
ci pe; ſo that would be no Bar at 
Common Law, and this is not helped 
by any Statute: For tho a Recovery 
here be expreſly mentioned, and ſo binds 
the Party himſelf, yet the 1 'of 

the Eſtate in Tail'i is ſevered. 

a Ch.Caſ. If Tenant in Tail of a Truſt. lovy a 
2 Ch. Cal. Fine, or ſuffer a Recovery, this is an 


63, 64. fm | equi- 


55 


or tliere àre no Words that alter the 


bars the Entry of the Feof- 
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equitable Bar of the Eſtate, tho tlie 
Truſtee does not join in the Recovery 

to make a legal Tenant to the Præ- 

cipe ; for as the Fine and Recovery paſs 

the Entail in a legal Eſtate at Com- 

mon Law, ſo it paſſes the Entail of a 

'Truſt in the Court of Equity: : 
But if Tenant in Tail of a Truſt Cn @ + 
makes a Mortgage, or acknowledges 119, 120. 
a Judgment or Statute, and then le. 

vies a Fine and ſettles a Jointure, the 

> Jointreſs ſhall hold it ſubje& to the 

'> Mortgage or Judgment, in the ſame 
Manner as if the Mortgagor or Conu- 
ſor had been Tenant in Tail of the 
legal Eſtate, and after the Mortgage 
or Judgment had levied a Fine and 
made a Jointure; becauſe the ſubſe- 
quent Declaration of the Uſe of the 
Fine is meerly the Act of Tenant in 

Tail, and he cannot by any Act of his 

own make a ſubſequent Conveyance 

take Place of a precedent; and the 

rather becauſe the Feme claims under 

that Fee which 'Tenant in 'Tail got 

by the Recovery or Fine; and that 

Fee was ſubje& to all the Charges 

he had laid upon it. DIL: 

If a Man recovers by an erroneous g,, + , 
| E and makes a Feoffment to U, 337. 
bis own Uſe, and upon a Writ of Er- 3 f . 
ror the Judgment is * the Part * 
- 2 | | a 
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ſhall enter without a Scire Facias a- 
gainſt the Feoffees ; for this is with- 
in the Letter of the Statute. 


34 


Bro. F. al If Ceſtuy que Uſe makes a Teaſe *' 


Uſes, 337-for Years, reſerving a Rent, he ſhall 
27H.8.13, have an Action of Debt upon the Con- 


tract; but he ſhall not avow, becauſe 1 


the legal Eſtate of the Reverſion is 
ſtill in the Feoffees, ſince he has put 
the Eſtate out of them but for a 


Term; but the equitable Eſtate is in 
him, and he may diſpoſe of it, and 


the Rent paſſes; but the Feoffees ſhall 


puniſh for Maſte done by the Tenant, * 


and enter for a Forfeiture, e. 
Bro. Fal If Ceftuy que Uſe makes a Leaſe for 


es 335 Years, reſerving a Rent, this ſhall 


8.23, 339. go to his Heirs ; for ſince the Statute 


A 
J 


B.FalUſes has given him Power to make Eſtates 


335.515 at Law, they are governed by the 


47. Rules of Common Law. 


B.F.alU. If Ceftuy que Uſe makes a Leaſe for 


N Years, reſerving a Rent, with a Clauſe 


of Re-entry for Nonpayment of the 


Rent, and the Rent is behind, Ceſtuy ß 
que Uſe may enter; for he only can 
take Advantage of his own. Condition. 
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And ſince the Statute allows the Act a 


of Re- entry by allowing him Power 


to make Leaſes, he ſhall for ever keep 


the Poſſeſſion againſt the Feoffees. 
Onuere tames. 
4. A 
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4. A Ute is deviſable, 

For the Reaſon why Lands were Tilt 
not originally deviſeable, was, becauſe 7. 


the Ceremony of Livery was required 1 © 


to the Tranſmutation of the Poſſeſſion, 123. b. 


which is not Neceſſary to the Diſpoſal ras 


of an Uſe; for Livery is to give No- H. 8.8. 
tice againſt whom the Precipe is to DoS: and 
be brought, and the Precipe is only N 
of an Eſtate of Freehold. „ 

If a Man makes a Feoffment in Fee 6 Co. 18. 


to the Tſe of his laſt Will, the Feoffor Co. Li. 


has it to the Uſe of himſelf and his z. 22. 5 
Heirs; for until a Man has actually Bull. zoo. 
diſpoſed of the Uſe, the Uſe is in him _ Jac. 
only: It is ſo in this Caſe; and if he Semain'; 


deviſes, the Parties muſt claim their C. 


Intereſt by the Deviſe. 


But if a Man makes a Feoffment in 6 Co. 18. 


Fee to the Uſe of ſuch Perſon and 7% 


6, 
Perſons, and of ſuch Eſtate and Eftates ME 


as he ſhall appoint by his laſt Will; 


there by the Words of the Conveyance 


he has a qualified Fre, determinable 
upon the Limitation of other Eſtates ; 


and the Feoffment mentions the future 
Eſtates that ſhall riſe on his Denomi- 
nation, which plainly conveys an Fxe- 


cutory Fee to the Perſons nominated ; 


and tis only the Office of the ill to 
8 nomi- 


Uſes and Truſts. 


nominate ; for the Intereſt is transfer- 
red and diſpoſed of by the PFeoffmert. 
But in the former Caſe there is in the 
Feoffment no Words of Diſpoſition, Gc. 
and' there the Parties muſt claim by 


the Deo1/e. BY 
4 Co. 23, If a Copyholder ſurrenders to the 


40 


1 Leon. Uſe of his laſt Will, the Land is ſtill 


in the Copyholder, and he may diſpoſe 
of it by an Act in his Life-Time; if 
he does not, by any Will, it ſhall go 
to his Heirs ; if he makes a Will, it 


cro. El. paſſes by the Surrender, and not by 


441,2- the Will; for the Property of the Co- 
pyhold is not altered by a private Act 


of the Tenant, but by an open and ſo- 


lemn Act in the Lord's Court; but at 
Common Law the Uſe of the Land 


may paſs by a Deviſe, as is ſaid; and 


the Freehold it ſelf fince the Statute. 


6 Co. 18, If a Man ſuffers a Recovery to the 


Hob. 349. Uſe of his Laſt Jill, he may diſpoſe 


of the Eſtate by a Conveyance de novo 


during his Life; but he cannot, during 


his Life, limit new Dies on the old 


Recovery, ſo as to be thereby bound 
from any Alteration ; for the whole In- 


tereſt of the Recovery was declared to 


be to the Uſe of his Vill, which is 


changeable in its Nature. 


B. F. al U. A Man makes a Feoffment in Fee . 
337-4-79-to the Uſe of his Laſt Will, and in 


1 14. 


the 
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the Deed he expreſſes the Uſe of the 
Will to be to himſelf for Life, and 
then to his Son in Tail, and afterwards 


makes a Leaſe for Years, and dies; this 


ſhall bind the Son ; for it being ex- 
preſly declared to the Uſe of his Will, 
it ſuppoſes a Power in him to — =. 
Ceſtuy que Uſe deviſes, that his Feof- B. F. 338. 
fees may alien the Land to J. S. the IS 


Feoffees may enfeoff B. and B. may 


alien to J. L. 1 
Cxſtuy que Uſe deviſes, that his Feof- Ibid. 
fees ſhould alien the Land for Payment 
of his Debts, the Creditors may compel 
him in the Court of Chancery to do it. 
If Ceftuy que Uſe deviſes, that his Ibid. 
Feoſfees ſhould alien the Land, this is 
in the Heir till Alienation” 


5. 'Tis not extendable or Aſſets, 


Becauſe there is no Proceſs at Law Rep. a | 
121. 6. 


but upon Eſtates at Law; and Uſes are B. E AU 


meerly Creatures of Equity, on which 339.5. 25. 
the Common Law can award no Exe- cb. gf. 
cution; and they are not 4ſſets, becauſe 


47 128. 


they go in the Courſe of Inheritance, 
and not to Executors. JED. 
But if a Term be limited to attend Hard. 
a Fee, this ſhall be Aſſers for the“. 
Payment of juſt Debts; for the Court 
of Chancery will not carry it out of its 
D 3 due 
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due Courſe, where there is any Preju- 

dice or Inconvenience. =y EIT 

But by the Stat of R. 3. 'tis held ex- 

tendable upon a Statute Staple or Mer- 

chant ; for this is in the Nature of a 

B. E ard Grant, or Leaſe for Mars; and Grants 
339. 8.25 of Leaſes are made good againſt Ceſtuy 


z. % gue Uſe and the Fegffees, by the Statute. 
1 Chan. But ſince the Statute of Frauds and 
Rep. 128. Perjuries, they ſeem to be 4fſets in the 
Heir for the Payment of juſt Debts, the 
Heir being obliged to pay all juſt © 
Debts out of a real Eſtate that de- 


* 


ſcends from the Anceſtor. 
6. "Tis not forfeitable, 


Hard. 1. Not for Felony ; for in Caſe of 

4887489. Felony the Lands are caſt on the Lord 

B. E al U, of whom they are holden, for Want 

339-5 of Heirs; but a Uſe is holden of no 
d Boy, 3 e 

Hard. 2, Not for Treaſon; for all Tenures 

492 495 are forfeited by the Breach of Fidelity 

and Duty owed to the Lord ; for un- 

der that Condition the Tenants take 

their Eſtates, and conſequently all 

Breaches of Allegiance forfeit the E- _ 

ſtate to the King, ſince it originally _ 

came from him, conſequently the E- 

ſtate which is holden may be . 

but 
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but a Uſe is holden of no Body : But 
this is altered by the Statute. 

If a Term be limited in Truſt, and 26 Hl. 8. 
Ceſtuy que Truſt commits Treaſon or 18.4. , 
Felony, the Term is forfeited ; for the si; John 
perſonal Property goes with the Perſons; o. =, 
when the CT is — the Par- Allen 16. 
ty is incapable of perſonal Property, Holland's 
2 conſequently the Right is 3 the 3 
Publick, and the King has the Uſe of 44. Hard. 
the Term in this Caſe. 466, 495. 
But if a Term be limited to attend Hard. 
the Inheritance in Truſt, it is not for- 4%!: 7: 
feited for Ty becauſe it does not aud Sands 

on and go to his Exccu- 
tors, but belongs to the Inheritance, 
like the Charters which are not for- 


feited, 
3. Who may declare oꝛ raiſe the Uſes. 


1. Since the Chancery, as hath been 
ſaid before, does not ſet up Rules of 
Property contrary to Rules of Law, 
thoſe that have not a diſpoſing Power 
by the Law, cannot raiſe a Uſe ; and 
conſequently Baron and a Feme Co- 
vert cannot declare Uſes upon a Feoft- 
ment, ſo as to bind the Wife. | 

But Baron and Feme may levy a Ro. 19). 
Fine which will bind the Wife; for 209-57... 


1 2 Ro. Ab, 


Uſes and Truſts. 


here the Law allows her a diſpoſing 


40 


Power, becauſe ſhe is privately exa- 
mined, conſequently the Chancery muſt 


allow them to declare what is the De- 
ſign of that Fine; and therefore ſuch 
Declaration by them both ſhall bind 
the Wife. e e eee eee 
200.5 If the Husband only declares the 
12 Abr. Uſes, this ſhall bind the Wife; for 
5 ſhe joins in the Fine, ſhe muſt 
be preſumed to eoncur in the Deſign 


of that Fine, unleſs the contrar ap- 


pears by ſome manifeſt Sign of De- 
| ſcent. / 5 £21 * 
4 Co. 571. But if the Husband deelares the U- 
= ole ſes of the Fine one Way by Deed, and 
Caſe. 

„ 2d the Husband during the Coverture, but 
the Decla- not the Wife afterwards; for the Hus- 
ration be band cannot declare the Uſes without 


0,6 Concurrence of the Wife, becauſe he 
200.5. a. has no Eſtate ; and ſhe cannot be 
5. 53-6. preſumed to concur where the contrary 


appears by her Deed; and ſhe cannot 


declare the Uſes alone, becauſe during 


Marriage ſhe is not ſui juris; and with- 


out the Husband ſhe has no diſpoſing 


Power : And if there be no Uſe decla- 
red upon this Fine, 'tis to the Uſe of 
the Wife ; for where there is no other 
Intent of a Fine declared, 'tis ſuppo- 
ſed to be deſigned as a farther Security 

D4 to 


the Wife another by Deed, this binds 
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to the preſent Poſſeſſor; and the Uſe 


is ſtill in the Wife, ſince in this Caſe 
ſhe has not departed with it. 


If Husband and JVife ſell the Lands 2 Co. 57. 
for Money, and levy a Fine, the Les A * 
may be averred without any Deed 398. 
from the Wife, to prove her Aſſent. 

If Baron and Feme levy a Fine, and 2 Ro. Ab. 
there be an Indenture in the Name of A* Lr. 
the Husband and Wife, declaring the 25 
Uſes, which is brought to the Wife to 


ſeal, and ſhe refuſes, the Uſes do not 


bind the Wife; for ſhe cannot be pre- 
fumed to concur after ſuch a Refu- 
ſal. e. 1K. 


If Baron and Feme, within Age, 2 Ro. Ab. 
levy a Fine, this ſhall bind her ; - for 79%, "ON 
tho an Infant ought not to levy a © we. 
Fine, yet when done tis valid, becauſe ther the 


there is no Averment againſt Records; nine . 


and if the Law allowed it to be valid, for the 
tis reaſonable the Parties ſhould have Nenage of 


Power to deolare the Intent of it. I Þ 


Baron and Feme levy a Fine of the Nonage ; 
Land of the Wife, and both ſeal an eee 
Indenture; and in Conſideration of x1. 129, 


Money, limit the Uſe to the Conuſee, 130. 


and there is a Clauſe of Re- entry upon 7. 


Payment of the Principal and 10 per 
Cent. which is more than the lawful 
Intereſt, whereby it becomes an uſuri- 


ous Contract, becauſe the Parties en- 


| oyed 
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joyed the Profits of the Land ; belides, 

if the Husband afterwards, and before 

the Fine be engroſled, certifies it, and 
explains their Intention by another 
Deed, wherein the Conuſee covenants, 

that the Baron and Feme ſhould take 

the Profits in the mean Time, altho' 

the Wife does not agree to the ſecond 

Deed, it ſhall bind her; for the firſt. 
Deed declares the Intent of the Fine, 

and paſles the Ces, and the laſt Deed 

only declares the Intent of the firſt 
to rectify the Matter of the Uſury. 

| 1C0. 58.9, A Man of non ſane Memory may de- 

clare the Uſe of a Fine levied, cauſa 

qua ſupra, OS: 
2Co.58.4, 2, Every Man may declare and 

| diſpoſe of the Uſe according to the 

Eſtate and Intereſt he has in the Land 

and therefore if two Jointenants levy 

a Nine, and declare the Uſes ſeverally, 

each Man diſpoſes of his own Moiety ; 

but if they declare no Uſes they are 

ſeized as before. dere nd 

bid. If Tenant for Life and he in Re- 
mainder in Fee join in a Fize, with- 

out declaring any Uſes, they are ſeizd 

cd as they were before. _ 

Ibid. A. ſcized of certain Lands, and B. 

a Stranger join in a Fiue, it thall be to 

the Uſe of A. for ſince there 8 no 

| | Ton- 
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Conſideration to part with the Land, 

the Uſe is ſtill in him, | 

So if 4. ſeized in Fee of certain 2R. Ab. 
Lands, and B. a Stranger joins in a 7% 
Common Recovery, without. declaring 

any Uſes, the Uſe ſhall ariſe to him 
that had the Intereſt in the Land, and 

nat to the Stranger, 


4. To whom a Uſe may be raiſed. 


1, Not to Aliens. 
An Alien could not compel the Feof- Al. 16. 
fees to execute a Uſe ; for tis contra- BF! ö. 
ry to the Policy of the Law that an _ 
Alien ſhould plead, or be impleaded, Style 21. 
touching Lands, in any Court of the 
Kingdom. ; = OE 
The King ſhall have the Uſe of an All. 16. 
Alien upon his Purchaſe ; for the Ad- 39: 49- 
vantage a Man receives from his Duty 23 


can extend no farther than the Obliga- 1 


tion of that Duty reaches, but the 


Allegiance of an Alien is temporary, 
therefore ſo is his Property; and ſince 
he is incapable of Perpetualneſs of Sub- 
jection, he cannot be protected in any 
Eſtate that is of perpetual Conti- 
nuance; and the Inconvenience is the 
ſame if this be a Freehold at Law, or 
a Tr uſt, 


But 


ham v. 


44 Uſes and Truſts, 


Sty. qo, But in this Caſe the King ſhall not 
ſeize the Land of an Alien, unleſs it 
be executed in him by a Decree in 
Chancery ; for there was no Right in 
the Ceſtuy que Uſe to ſeize the Lands 
without a Decree, and the King has 
only the Rights of the Caſtuy que 
Uſe. Q. 

B.EalU Secondly, Tho' the King cannot have 

335. 4. Feoffees to his Uſe, becauſe he cannot 

take but by Matter of Record; yet 
he may. take it when the Uſe is found 
of Record, where an Office is found of 
the whole Matter. 

B. E al U. Thirdl 05 A Monk cannot have a Uſe, 

352% becauſe he has vowed perpetual Pover- 

ty, and therefore cannot have Property; 
but he may be an Executor, becauſe 

|  poſleſſed to another's Uſe. 

8H. 7.8. Fomrthly, The Limitation of a Uſe 


ge al Uto the Poor of the Pariſh of Dale, is 


8. 29. good, tho' no Corporation; for tho 


Mich. 10. they are capable of no Property at 
Cr. Elf. Common Law, in the Thing truſted, 
Warren. becauſe the Rules of pleading require 
5 Jac-Hz- Perſons claiming to bring themſelves 


ſtings and 


War. under the Gift; and no indefinite 
wick. Multitude, without publick Allowance, 
My , can take by a general Name, yet they 
1 42. 

3 H. 8. are capable of a Truſt; er e the 
= 10, . Complainants do not deriveto themſelves 
24, 25. any Right or Title to the Eſtate, but 


ſhew 


$44 
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ſhew that it has been abuſed and miſ- 
employed by the Owners, contrary to 
Conſcience. 


Fifthly, Where. and what Conſidera- 
tion is neceſſary to the Raiſing of 
an Uſe, 


It being, (as is ſaid) the Uſe of the 
Country to deliver Lands to be ſafely 
kept, the meer Alteration of the Poſ- 


ſeſſion does not in Equity give a 
Right, but it ſhall be to the Die 


of the Donor, unleſs in two Caſes. 


1. Where the Uſe is expreſſed. 6 
2. Where there is a valuable Confi- 
deration. N 


1. Where the Uſe is expreſſed on the 


Tranſmutation of the Poſſeſſion; for 


ſince there is no Property without a 


Power of Diſpoſal, the Chancery, with- 


out oppoſing the Rules of Law, can- 
not ſet aſide a Diſpoſition, or preſume 


that it is delivered in 'Truſt for a Man's 
ſelf, againſt his own expreſs Words ; 


and therefore here no Conſideration is 
neceſſary to the railing ſuch an Uſe. 

If a Man levies a Fine to the Uſe 2 Ro. Ab. 
of A. a Stranger, this is good without 788, 791. 


any Conſideration, 


So 


45 
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2 Ro. 79- So if a Man levies a Fine, and in 

ton o. Conſideration of Blood, and the Mar- 

Sonard. riage of his Baſtard- Daughter, covenants 
that the Conuſce ſhall be ſeized to the 
Uſe of the Daughter; this is good. 

2 Co. 6. In a Fine ſur Grant & Render 

4. Ibid. the Conſideration is expreſſed to be pro 
finali concordia; and when a Conſide- 
ration is expreſſed, no Conſideration 
can be averred but what ſtands with 
the expreſs Conſideration, 

1 Co. 176. The ſame Law is on a Recovery or 

Feoffment. . 15 

2 Ro. Ab. If a Man raiſes Uſes upon a Fine, 


781. | | = 3 
1 Co. 176. Feoffment, or Recovery, he may reſerve 


z. Pot to himſelf a Power of making Leaſes; * 


136. but he cannot do it on a Covenant to 
ſtand ſeized, or on a Bargain and Sale; 
for upon a Fine, Feoffment, or Reco- 
very, a Uſe may be raiſed without a 
Conſideration, and therefore will ariſe 
to thoſe Leſſees without Conſideration ; 
and the former Eftates which were raiſ- 
ed without Confideration, may be de- 
feated without it; but in a Bargain 
and Sale, and Covenant to ſtand ſeized, 
no Uſes will rife without Conſideration, 
therefore not to the Leflees ; for where 
the Perſons are altogether uncertain, 
and the Terms unknown, there can 
be no Conſideration; and for which 
Reaſon the former Eſtates, raifed _ 
200 
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good Conſideration, cannot by ſuch | 
Leſſees be defeated. 


The two Confiderations upon which 
a Deed is allowed to be valuable, are 


being not only for the Hopes of Poſte- 
rity, but being likewiſe induced by the 
Contracts and Settlements that are 
made at the Marriage, ſuch Contracts 
are allowed to be valid, ſince the 
Marriage had not been but on the 
Foot of thoſe Contracts, and therefore 


no voluntary Deed, tho prior, Oc. 


Secondly, I here the Party can proce 
à Conſideration. 


Conſiderations are two-fold, i; Bleed, 
2. Money. 


Marriage and Money ; for qr 4s 


as. 


Firſt, Blood; if a Man parts with «Oh 


any Lands in Advancement of his Iflue, 


and to provide for the Contingencies 
and neceſſary Settlements of his Fami- 


782, 783. 


ly, tis fit the Chancery ſhould make _ 


em ſuch good Conveyances tho 
they want . Ceremonies of Law ; 
for 'tis the Deſign and Intent of the 
Court of Equity to mitigate the Seve- 
rities of Law, fo as they may beſt 
comply with the Peace of Families ; 
for their Eſtabliſhment is Part of the 

Nature and End of Government. 
; There- 


48 


Roll. ib. 


Vid. poſt- 


Sa. 


Uſes and Truſts, 
Therefore if a Man, in Conſidera= 
tion of natural Love and Affection, co- 
venants to ſtand ſeized to the Uſe of 
his Son or Brother, this is a good Uſe. 
But if a Man covenants to ſtand ſeiz- 
ed to the Uſe of J. 8. in Conſidera- 
tion that he is an intimate Friend, or 
School-Fellow, or that he was bound 
in a Recognizance, this is not good to 
raiſe a Uſe; for the Obligation that a 


Man has to his own Family, is ſup- 


poſed by all Governments ſuperior to 


all Obligations of meer Gratitude ; and 


2 Ro. Ab. 
783. 


2 Ro Ab. 


785. 


therefore the Chancery will not pre- 
ſame 'tis the Party's Intent to diſpoſe of 
Lands out of the Family where any 


Ceremony is abſent that is neceſſary in 


Law to the making ſuch a Contract. 
A Covenant to fan ſeized to the ie 
of a Baſtard, in Conſideration of natu- 
ral Love, is not good; for ſince that 


Copulation is unlawful, the Iſſue ought 


2 Ro. Ab. 


not to have from the Government the 
Privilege of a lawful Son. 

Tho' Blood be a good Conſiders- 
tion to raiſe a Uſe, yet muſt the In- 


tent of the Party be declared by Decd, 


and the Chancery muſt follow that In- 


og - for it would be miſchievous that 
any Words of Kindneſs that expreſs a 


future Deſi gn of Parting with an E 


ſtate 
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2 | Rate, ſhould be conſtrued as a preſent 
. 1 Settlement. 


49 


If a Man covenants to ſtand finite 


to the Uſe of ſuch Perſons as J. S. ſhall 


name, this is void, tho' J. S. names 
one of the Covenantor's Sons. But if 
a Man covenants to ſtand feized to the 
Uſe of ſuch of his Sons or Couſins as 
J. S. ſhall name, this is good; if he 
makes the Nomination for a general 
Covenant, that extends farther than a 
Man's own Kindred, it is void, and falls 


not within an equitable Conlideration ; 


and being in its Creation void, it can 
never be made good. 


Secondly, Money, TH Equivalent | 


be given, tho' the Contract be not exe- 


cuted with all the Formalities of Law, 


yet in Equity the Je of the Lands 
. ought to be in the Purchaſer. 


If a Man, in Conſideration of Blood, 


makes a Charter of Feoffment, with a 
Letter of Attorney to deliver Seiſin 
and no Seiſin be delivered, no Uſe ſhall 
ariſe; for the Court of Equity muſt 
follow the Intent of the Parties; and 


2 


they have expreſſed their Intent not to 


Co. Lir. 


49. 4. 
2 Ro. Ab. 
780. 


part with the Eſtate until the Cerc- 


mony is performed. 


But if a Man, in Conſideration of Co. Lit. 


* expreſſed in the Deed, ſells his 


E Land, 
4 Co. 94. Vid. 2 Ro. Ab. ad 


42.6 
2R 
787. 
March 50. 
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Land, and gives a Letter of 1 
to deliver Seiſin, this paſſes the Uſe be. 

fore Livery; becauſe the Equity to 
paſs the Uſe ariſes from the Payinent | 1 
of the Money; 
ſince the Statute of 37 H. 8. he may 


chuſe to have it one Way or the other, 2 


according as he firſt wills, either to 
enroll the Deed, or take Livery, 


ration be not expreſſed in the Deed, it 


muſt paſs at Common Law. bn 
But if Tenant for Life and the Re- 


mainder Man in Fee, make a Charter 


of Feoffment, and a Letter of Attor- _ 


ney to make Livery, and Livery is 


made accordingly, t bs is good; and 


the Remainder ſhall paſs by the De- 


livery of the Deed ; for when a com- 
pleat Conveyance appears at Common 
Law, the Court of Chancery does not 


intermeddle therewith. ; 
Selling ex oi termini ſuppoſes my 
Transferring a Right of ſomething for 


Money, the common Medium of Com- 


merce. But if there be no ſuch Con- 
ſideration, it may be an Exchange, a 


Covenant to ſtand ſeized, a Grant, Ce. 


but it can be no Sale. 


and therefore now, 


(vid. 
Bargain and Sale) but if the Conſide- 
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Ik a Man birgains and ſells Lands 1 co. 
for divers good Confiderations and Wee 
Cauſes, it is void, unleſs Money be a- 378, 502. 
vered, 

If there be a Conſideration of Mo- Moor 
ney expreſſed in the Deed; no Averment 575: 
ot Evidence can be admitted againſt it; 
for the Affirmative is proved by the 
Deed, and *tis impoſſtble in Law or E- 
quity the Negative ſhould ever be pro- 

If the Deed fays for a competent Moor 
Sum of Money, tis ſufficient, without s. Ren 
averring the Sum; for tis a Sale if rep. 
there be any Money. 5 
| A Man in Conſideration of 70 J. I Co.196. 
> bargains and ſells to his Daughter and 200. 6.4 
J. S. in Tail, who intermarry, it may 
be averred, as well in Conſideration of 
* Marriage, as alſo of Seventy Pounds; 
for a Man may aver any Conſidera- 
tion conſiſtent with that in the Deed. 
my lf a Man in Conſideration that J. F. Cro. El. 
for was bound in a Recognizance, and 394: 
om © other Bonds for him, and for divers 
on- good Cauſes and Conſiderations, bar- 

2, 4 gains and ſells his Land to him and 

Ge. bis Heirs *, that is not good; but it * Ante 29. 
had been good by Way of Covenant contr. 

do ſtand ſeized, had there been apt 


E 2 If 
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Oro. EL If I bargain and fell my Land to 
39% my Son, no Uſe ariſes, unleſs there 
be a Conſideration of Money, cauſa 
qua ſupra. 5 | 
Dy.337-4 If a Man, in Conſideration of fo 
much Money, to be paid at a Day to 
come, bargains and ſells, the Uſe 
paſles n and after the Day the 
Party has an Action for the Money; 
for tis a Sale, be the Money paid pre- 
ſently or hereafter. 
Dy.169.4 An Averment cannot be allowed by 
the Heir, that the Conſideration is falſe 
againſt the Deed and Conveyance of 
his Anceſtor, cauſa qua ſupra,  _ 
Co. Rep» If a Man conveys Lands to A. for 
1 Vabert the Payment of his Debts, and A. 
and Bain- pays Debts to the Value of the Land, 
ton. he is a Purchaſer. Op 
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Suchy, in dbu Fun Uſer may 
be raiſed. 


1. How they may be raiſed with or 
without Deed. _ 
ae: Ey what Words they may be raif: 
ed. 

3. How they may be rai iſed by Inpl 
cation of Lader. 


1. How cher” may be ra: iſe with 
Deed or without it. 


If a Lord releaſes to a Coppbolder 2 Ro. Ab. 
in Fee, to the Uſe of another, this is 788. 
a good Uſe; for ſince the Seiſin and 
7% of the Eſtate is in the Lord, he 
may transfer the Seiſin of the legal 
Eſtate by paſſing the Uſe to another, or 
not, as he pleaſes. Ozzre, if the Law 2 Ro. ab; 
is not the ſame of Releaſes that enure 738. 
by Way of Enlargement, and rranſ- _ 
mitting of an Eſtate ; but otherwiſe co. N 
of Releaſes that enure by Way of tranſ- 
mitting a Right and Extinguiſhment ; 
for in theſe Caſes the Releaſor has not 
the Uſe and Poſſeſſion of any Eſtate ; for 
that is in the Diſſeiſor. 

If a Husband covenants with kis Wiſe = 2 Ro. Ab. 
to ſtand ſeized to her Uſe, this is void ; 755. 
for Husband and Wife in all Matters of : 128 
| EE 3 Pro- | 
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Property, by the Rules of Law, are as 

one Perſon; and no Man can covenant 

with himſelf, % 5 

5Co. 26 a. If a Man makes ſeveral Declarations 

of the Uſes of a Fine, or Recovery 

ſubſequent, the laſt Declaration ſhall 

ſtand; for each Declaration is to ma- 

nifeſt the Intent of the Fine; now all 

Acts follow the laſt Determination of 

the Mind, and conſequently the Nine 

follows the laſt Declaration of their 
Intent 


co. a6. a. If a Man declares Uſes by Deed, and 


after declares other Uſes by Parol, 
and the Fine or other Conveyance be 
purſued according to the Deed, the 
firſt Uſes ſhall ſtand ; for a Deed can- 
not be contradicted but by ſomething 
of equal Validity. 


5Co. 26 b. If the Declaration of the Uſes and 
200. 16. the Fine differ in Perſons, in Quantity, 
2 Ro. Ab. Or Quality of the Land, or any other 


199 Circumſtances, and there be no other 
Declaration, this ſhall ſtand ; for the 
Law preſumes that this Deed declares 


the Intent of the Fine, tho' they differ 
in Circumſtances ; becauſe it ought to 


| ſupport Men's Contracts, and take 
them ſtrongeſt againſt the Grantors; 
but there is no Room for a Preſump- 
tion, or Gueſling at their Mind, where 
a contrary Intention is expreſſed. 5 


„ 


Uſes and Truſts. 
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If a Man declares Les by Deed, and 500-26 4b. 


afterwards declares other Uſes by Pa- 


rol, and theſe two Declarations differ in 
thoſe leſſer Circumſtances of Quantity, 
Time, or Perſon, and the Fine is con- 
formable to the laſtDeclaration,thatſhall 
ſtand; for this is not an Averment contra- 
ry to the Deed: For then they muſt be ſo 


apparently different that both cannot be 


conſiſtent. But where the Averment de- 
clares the Uſe of a different Fine, tis not 
contrary to the former Deed: But the 


Fine levied, being in their Circumſtances 
really different, they cannot be preſumed 
to be the ſame by the Law, becauſe the 
Intent of the Fize levied is expreſſed to 


be different from the Intent of the Fine : 


mentianed in the Deed. 
Now tho' the Expreſſion of a Man's 


Mind cannot be contradicted, but by 


Expreſſions of equal Solemnity, yet 


where his Mind is only preſumed, it 


may be contradicted by any Expreſ- 


ſion. 


200. 75-b. 


Fine mentioned in the Deed, and the 


If the Indentures preceding, and thoſe 5 co. :6. 
ſubſequent to the Fine differ, the Fine “ * 


cannot be directed, Part by the one, and 
Part by the other; but, (as it is ſaid) it 
muſt be by the latter; for the latter Con- 
tract of the ſame Nature always deſtroys 


E 4 If 


the for mer, 


Uſes and Truſts, 
| 72 If a Man levies a ne or ſuffers a 
782. Recovery, he may afterwards declare 
| OR the Uſes, for the Uſes are in him in 


| he ſhould diſpoſe of it when, and as he 
| pleaſes to bar himſelf and his Heirs. 


| 9 Co. 10. If a Man levies a Fine, and then 


b. v. 


20 Car. declares the Uſes by Parol, and after- 


2. Wards by an Indenture declares other 
Uſes, yet the firſt ſhall ſtand ; for the 
firſt is a Diſpoſition and Transferrence 
of his Uſe; and therefore there can 
be no other Diſpoſition, for nothing is 
in him to diſpoſe of; and this is al- 
ſo executed now by the Statute, and 
cannot be diveſted. ; #54 

9Co.11.a, If a Man levies a Fine, and after- 
wards grants a Rent-Charge, and then 
declares the Uſes, Ceftuy que Uſe ſhall 


a compleat Agreement before the Grant 

of the Rent-Charge ; for otherwiſe he 
muſt take it as a Subſtitute of the 

other, and as he could grant it. 


A Uſe cannot be raifed without a 
Deed or Feoffment. i REI St 


2 Ro. Ab. If a Man levies a Fine of a Rent, 


Stranger, without a Deed ; for the Uſe 
and Poſſeſſion of that which has its 


that Caſe ; and therefore 'tis Equity 


hold it charged, unleſs he can prove 


„ he cannot limit the Uſe of it to a 
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that it was diſpoſed of. | 
On a Fine, ſur Conuſance de Droit 
tantum, Uſes may be raiſed without a 


the Intent of the Act; and this being 
according to the Policy of the Com- 
mon Law, has not been altered by 


Uſes and Trufts. 
Nature and Being by a ſolemn Agree- 
ment by Deed, cannot paſs without 


ſuch Agreement ; for otherwiſe there 


would be a greater Evidence that the 
Uſe continued with the Party, than 


Deed; for affettio tua imponit nomen 
operi tuo; and therefore where-ever 


there is an Act that alters the Poſſeſſion, 


the Party's own Words may declare 


any Statute. 

On a Fine ſar Grant & Render, a 
different De cannot be averred by 
Words only; for in this Fine there is 
a Uſe implied, becauſe there is a Con- 


ſideration, (viz) pro finali concordia, 


c. and where-ever a Uſe is either 


expreſſed or implied, there can be 


no verbal Averment to the contrary ; 
for there is a greater Sign that the 
Minds of the Parties are altered from 
the verbal Agreement, than that they 


continue the ſame, when they leave 
no ſolemn Teſtimony that there was 


ſuch a one, 


But 


575 


18 


2 Co. 75, 


76, 7). 
2 And. 


80, 81, 82. 


Dy. 311. 


: pl. 6, 7. 


to paſs the legal Eſtate ; and here it 
8 es that only, becauſe when two 


where by the Words of the Deed it 


But by Deed a Uſe may be raiſed 


upon a Fine ſur Grant & Render ; 
for otherwiſe the Deed muſt be wholly 
ſet aſide that the Parties have never 
cancelled, for that, is capable of no 
other Meaning; but the Fine has a 


plain and direct Senſe, different from 


the Implication of paſſing a Dye, (ois) 


tracts are made, there muſt be ſuch 
a Conſtruction of them, if poſſible, that 
both may have Effect; eſpecially here, 


* 


each other, | | 

But if the Fine differs from the 
Deed in Quantity or Quality, or of the 
Land, or of the Perſons, or in. any 
other Circumſtances, a verbal Aver- 
ment may be allowed. to reconcile 
them; and the Uſes may well paſs by 
the Deed cauſa qua ſupra, 


appears, a Relation was deſigned to 


A Man ſeized of a Manor in Fee, 
to- which there is an Advowſor appen- 
dant, bargains and ſells them in Fee, 
rendering Rent to the Bargainor in 
Fee, provided the Bargainee regrant 
the Advowſon for Life, G. The Bar- 


gainor covenants to levy a Fine of the 


Manor, (5c. to the Bargainee, and the 
Bargainee mutually covenants to render 


back 


Uſes-and, Trults. 59 


back the Rent, by the ſame Fine, to 
the Bargainor, the Bargainor and Bar- 
gainee join in a Fine to J. S. who 
grants and renders the Manor, c. 
Z to the Bargaince in Fee, and the Rent 
to the Bargainor in Tail, the Remain- 
der in Fee to J. N. tho' the Bargain- , co. fun 
or and Bargainee join in the Fine to 7a t $2. 
F. $ whereby the abſolute Eſtate Hl; 
2 1 to be lodged in him, and the # 89. 
Condition diſpenſed with, and he ren- Crom- 
ders oyer the Eſtate to the Bargaince, c. 
as abſolute as he had it; yet is not the 
Bargainee ſeized of an abſolute Eſtate 
by the Grant and Render; for the Uſe 
of this Grant and Render will riſe, on 
the Deed declaring the Intent of the 
Fine, Cauſa pau Bo ; and according 
co that the Bargainee has but a Con- 
> ditional Eſtate : And tho' the Deed 
and Fine differ in Perſons, it being 
levied to J. $. and in the Manner of 
limiting the Rent, yet the Tie as in 
the Deed, may be ayerred to be the 
Jntent of the Fine. | 7 ; 
| At Common Law any Ule might be 2 Inft. 
3 raiſed by Words on x. 75 
For Averment of Conſiderations, ſee Dy. 229. 
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Secondly, 


— 


60 Ales and Trufts, 


Secondly, By what Words Uſes may 
be raiſed. Th ITT 


vid. By A Man, in Conſideration of B. 


9 that after his Death, the Lands ſhall 


raiſed ſince remain to the ſaid 4. and B. and the 
ob Heirs of 4. tho' the Marriage takes 
Effect, yet the T/ſes do not riſe by this 
Covenant; for here the Seifin of the 
Father is not appropriated to the ſeve- 
ral Uſes, but only a Remainder limit- 
ce d after the Father's Death, which can- 
not be without a particular Eſtate; 
nor that without a particular Contract, 
_ no Man can contract with him- 

_” 
2 Ro. Ab. The ſame Law is if a Man grants 


what Marriage with his Son 4. covenants, 


| 189. the ſaid Lands to his Son B. after his 


own Deceaſe, to have and to hold to 
B. and the Heirs of his Body begotten, 
the Remainder to C. in Tail. Y 


2 Ro. Ab. If a Man ſeized in Fee ſuffers a 
787. Common Recovery, in 'Truſt and 


Confidence that the Recoveror would 
execute it to him in Tail, Remainder in 
Fee to his Son; tho" no Confideration 
be expreſſed, or any Covenant to com- 
pel him to execute it, the Court of 
Chancery would have formerly * 

Im 


Uſes and Truſts: 
him to it, and conſequently the Statute 
will now execute it in him. 


If a Man ſeized of Lands in Tail, le- 9 Co. fo. 


vies a Fine, or ſuffers a Recovery, and 
declares no Uſes, the Uſe reſults to the 


2 Ro. Ab. 


Tenant in Tail, and he becomes ſeized Jenk.cent 


in Fee by Virtue of the Recovery, becauſe 
the Recoveror is Tenant in Fee Simple, 
and then no Dies are declared of that 
Recovery; and where no Conſidera- 
tion appears from the Recoveror, the 
Recovery can be to no other Purpoſe 
than to dock the Entail. 

If the Lier of a Fine or Recovery 
be declared by a precedent Indenture, 
all Parties are eſtopped from averring 
any other Lies of ſuch Fine or Reco- 
very, becauſe that was the original In- 
tention of ſuch Fine or Recovery ; but 
if the Uſe be declared by an Inden- 
ture ſubſequent, no Parties are eſtopped 
from declaring other Uſes, but ſuch as 
arc Parties to the Deed ; becauſe it does 
not appear to be the original Intention 
of ſuch a Fine ; and therefore a De- 
claration of other Les may be averred, 
and no Body is eſtopped from ſuch an 
Averment, but thoſe that are Parties 
to the ſubſequent Deed. 9 Cv. 10. b. 
II a. Cal. 172 Parl. 144, 145. 4 Mod. 
163. 5 Co. 26. 4. Cro. Fac. 29. 


But 


| Deed excluded: And therefore for- 


2 Ro. Ab. 
786, 787. 


Uſes and Truſts. 


But if the Fize varies from the pre- 


cedent Deed, then any Perſon, as wel! 


the Parties to ſuch Deed as Strangers, 
may aver any other Uſes ; becauſe the 


Deed not referring to the ſame Time 
is ſubſtantive, and the Uſes may be 


averred as if there were no Deed at 
all. * 


But by 29 Car. 2. of Frauds and Per- 


juries, the reſulting L/ e upon any Fine 
or Recovery could not be altered with- 


out Deed; and then it became a Doubt 


whether the reſulting Uſes were not 
exccuted, and thereby any ſubſequent 


that Purpoſe the Stat of 4 Ann. c. 16. 
declares again, that a ſubſequent Deed 


may limit the Uſes of ſuch Fine and 


Recovery. 


If a Man gives, grants and confirms 


his Lands to H. and his Heirs, with a 
Clauſe of J/arranty, and the Deed be 
indented and enrolled, this ſhall raife 
an Uſe ; becauſe it does not appear to 


be the Intent of the Parties to paſs it 


by Way of Feoffment, notwithftand- 
ing the Warranty; inaſmuch as a Ce- 


fuy que Uſe can rebutt by Force of the 


B. Fa U. 
Fo 33. S. 4. 
id. Fo. 


3.4 


Fo. 22. Parranty, tho he cannot vouch. 


If a valuable Conſideration was gi- 
ven, the Fee paſſed without the Werd 
Heirs; for it was Conſcience to con- 

vey 
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vey the Fee, (as 'tis ſaid) but the Law 
is altered. 


63 


A Uſe may be entailed; for the Co. Lit. 


Parliament; and this Uſe may be bar- 


red by the Fine or Reels, of the 


— in Tail, notwithſtanding the 
Party has not the legal Eſtate, if there 


5 be a Conſideration for ſuch a Convey- 
ance; for ſuch a Perſon is out of the 


Reach of the Statute: But where 


there is no Conſideration there is leſs 


Equity in the Caſe, and therefore leſs 


Reaſon for the Chancery to interpoſe. 


If a Man ſeized of Lands in Fee 
makes a Leaſe for Life, and then co- 
venants on valuable Conſideration, to 


Rand ſeized to the Uſe of Tenant in 


Tail, and then Tenant for Life ſuffers 


a Common Recovery voluntarily, this 


is no Forfeiture ; for tho he has only 
an Eſtate fot Life by Law, and conſe- 
quently it would, by the Rules of 


Common Law, be a Forfeiture, 75 

ſince he in Reverſion held it under 
ther Truſts for Tenant for Life, he is 
out of the Rule; for there is no E- 


quity that a Man ſhould forfeit that 


to another, which the other is bound to 


preſerve and keep for him, and cannot 
147 


Chancery is bound up to the Mind of: 8 
the Donor by the Intent of the Act of 14. 38 


64 


lay hold of at any Time for his own 
Advantage. 


Thirdly, How an Uſe may be raiſed 
by Implication of Law, | 


2 Ro.Ab. If a Man ſeized of Lands alone, 


789. 
Dy. 146. 


or with a Stranger, levies a Fine and 
limits no Uſe, it ſhall be (as has been 


ſaid) to his own Uſe by Implication of 


Law; and the ſame Law is of a Re- 


covery or Feoffment. 


If a Man ſeized of Lands in Tail, 
levies a Fine or ſuffers a Recovery, 
and declares no Uſes, the Uſe reſults 


to the Tenant in Tail, and he be- 
comes ſeized in Fee by Virtue of the 


Recovery, becauſe the Recoveror is 


Tenant in Fee; and when no Uſes. are 


declared of that Recovery, and no 
Conſideration ariſes from the Reco- 
veror, no Intent for levying that Fine, 
Oc. it ſhall be conſtrued only to dock 


the Entail. 


If the Lſe of a Fine or Recovery be 


declared by a precedent Indenture, all 
Parties are eſtopped from averring any 


other Uſes of ſuch Fine or Recovery; 
but if the Uſes be declared by an In- 


denture ſubſequent, no Parties are e- 


ſuch as are Parties, c. id. all a” 
If 


ſtopped from averring other Uſes but 


ante. 
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If a Man makes a Leaſe for Life or 1 Ro. Ab. 


for Years, this ſhall be to the Lie of the“? 


Leſſee, or if a Leſſee for Life or Years grants 
over his Term, it is to the L/ of the 
Grantee ; for (as is ſaid) the Uſe of the 


Country to declare Lands to be ſafely 


kept, has made the meer Delivery of 
Poſſeſſion no Evidence of Right, without 
a valuable Conſideration. But theſe 
leſſer Eſtates were not uſed to be deli- 
vered to be kept for the future Sup- 
port and Provifion of the Family, and 
therefore the meer A& of delivering 


Poſſeſſion paſſed a Right, without Conſi- 
deration; ſince there is no Preſumpti- 


on from the Uſe of the Country that 
theſe Eſtates were transferred under ſe- 
cret Truſts; eſpecially ſince Rents were 
uſually reſerved, and they ſubje& to 
Waſte and other Forfeitures. 


If Leſſce for Life or Years grants over : Ro. Ab. 
his Eſtate, and limits the Uſe but of Par- 7** 
cel of the Eſtate to the Grantee, the Re- 


mainder of the Eſtate ſhall be to the 
Uſe of the Grantee by Implication of 
Law, cauſa qua ſupra. 


Seventhly, The ſeveral Sqzts of Ales. 


1. Abſolute or Contingent, of which 
hereafter. 


= - 2. Sole 


66 Uſes and Truſts. 

2. Sole or conjoint Uſes, and conjoint 
Uſes may be divided into Eſtates “ 
Fointenancy and Tenancy in c-. 
noni. 925 


Jointenancy comes under a two-fold Di- 
5 | viſion. | | 


1. Joint Truſts. _ a 
2. Joint Eſtates in Uſe of Truſt. 


Firſt, Joint Truſts are again two-fold, 
evi th or without an Intereſt. 


With an Intereſt ; as if one deviſes his 

Land to his Exccutors, to be ſold, or * 

his Land to be fold by his Executor; 

Co. Lit. which is all one, and equally transfers 
236,131.b the Eſtate; for to deviſe Lands ſignifics 
to give, grant or diſpoſe of it by Will. 
Without an Intereſt ; as if one deviſcs 
that his Executors ſhall ſell the Land; 
for this docs not only transfer it; for to 
grant that another ſhall diſpoſe of it by 


|| an Act of his, is not, till the Act be ac- 
bl! compliſhed, any Diſpoſition =” 
5 Co. Lit. And in the former Caſe the Intereſt 
i 181. 6. ſurvives, and the Truſt with it. 


. If an Eſtgte be granted to 4. and . 
251, 245, for their Lives, to the Uſe of C. for Life, 
if 4. and B. die, the Eſtate of C is deter- 

mined. 5 
But 
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But if an Eſtate be granted to the 3 
Husband and Wife, abend to the Huſ- 9 
band and Wife, to the Uſe of them and : . 
the Heirs of their Bodies, this is an E- 
ſtate in Tail, veſted in the Husband and 
1 but this is not a Grant of an Uſe 
divided from the Eſtate, but a Grant of 
| the Eſtate and the Uſe to the ſame Per- 
ſon; fo that either the Word, ig. to the 
Uſe muſt be ſet aſide, or that whole 
Sentence, viz. to the Uſe of them and 
the Heirs of their Bodies, becauſe the 
Parties have appointed no Poſſeſſion out 
of which the Uſe of an Eſtate Tail 
may ariſe, - 

If there be a Joint Truſt, and one re- co. Lit. 
| fuſes, Oc. to act according to the Truſt, 373. f 
the other can act only as to his Intereſt. 1 
As if a Man deviſes Lands to Execu- 338. 4. 8. 
tors, to be ſold, and one of thoſe Join- o. 
tenants refuſes, '&c. the other could on- 
ly ſell his Moiety at Common Law; but 
now in this he may ſell the whole, per 
L t H. 8. c. 4. tho the other refuſes or 

ies. 


Socbüdiy Joint Truſts without an 
Intereſt. 


At Common Law theſe Joint Truſts co. Lit. 
are taken as Authorities, and don't ſur- 112. b. 
vive, for the Common Law judges of a 

E 2 Man's 
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Man's Deſigns from his Words only; ang 
therefore if a Man deviſes that 7. S. 
and 7. N. ſhall fell his Land, and one 


of them dies; ſince he has authorized and 


put both of them into his Place, one 7 


only can't repreſent him. 


But if a Man deviſes his Land to 4. # 
for Life, and that, after the Death of 4. 


his Executors, or that his Sons-in-Law * 


Co. Lit. ſhall ſell it, and makes four Executors, 


1 And. or has five Sons-in-Law, and one of thnem 
145 dies, the Survivors may fell it; for the 
Authority remains with the Plural Num- 

ber of them, by the plain Words of the 


Deviſe; for he has made thoſe Perſons # 
that come under the Denomination, as 


to that AR, his lawful Repreſentatives; 3 
and {incethat Land was to be ſold after his 
Death, tis highly probable that as one 


of the four might die during his Life, 
he could not abſolutely intend the Sale 


ſhould be by them all. 


And. But if in this Caſe all die but one, he 
152% au has not an Authority to ſell at Common 


Loghing. Law, cauſa qua ſupr le 


Co. Lit, But the Court of Chancery, that con- 


1127 ſiders the Nature of the Truſt, will im- 
power him to do it, and compel the 
Heir to join with him, as if it be for the 


Payment of Debts er Legacies, or to be 


divided among Nephews or Relations; 
for tis equitable that ſuch an honeſt and 
rea- 
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Uſes and Truſts, 69 
reaſonable Deſign ſhould be ſupported, 
tho' it can't Effect by the Rules in conſtru- 
ing thoſe Words that neceſſarily govern 
at Common Law. 

The Executors in the Caſe may ſell 
without Deed, for they are but Repre- 
ſentatives of the Teſtator, and the Ven- 


Co. Lit. 
113. 2. 


If it be deviſed that Ecutors ſhould 
ſell, and one refuſed, at Common Law, 
the other could not ſell any Part of it, 
cauſa qua ſupra; but now he may ſell 
the whole, becauſe it is within the Equi- 


ty of the Stat. of H. 8. 


The Executors may ſell any Part of Co. Lit. 
it as they find Purchaſers; for if they ;! 
have Authority over the whole the 

have it over every Part; for a Man can't 

make void his own Act by doing leſs 
than his Authority, when he does an Act 
that he is authorized to do. 

If one Executor refuſes to ſell or ad- Co. Lit. 
miniſter, the other can't ſell the Land 1 Anda: 
to him ; for ſince they are authorized to 
ſell, they muſt of Neceſſity be excluded 
from buying, ſo that no Power was by 
the Will given to ſell to any of them, 


but to all other Perſons excluſive of 


them. 


F 3 Secondly, 


70 Uſes and Truſts, 


1 Secondly, Joint Eſtates in a Uſe or 
il | Truſt. 


5 e If a Man enfeoffs or levies a Fine to 
i | 13 Co.55, A. in Fee, to the Uſe of himſelf, and 
| 
[ 


{ 

1 om B. and their Heirs, they are at Com- 7 
il utt. 112. f | =” 
| Ro. Abr. mon Law Jointenants of the Die; the 
1 Zen, Eſtate in a Oſe veſts according to the 
„ > Intent of the Parties, which was to place 
| Caſe, g hs 3 
1 the entire Uſe in them, and the Poſſeſ- * 
„ ſion only in 4. and ſince the Statue 
"Ri executes the Poſſeſſion in the ſame Man- 
Ul. ner as the je was, they were not Te⸗ 


nants in Common, as one in by the 7 
Common Law, and the other by the Sta- 
tute, but Jointenants by the Words of 
the Statute. BT 

If a Man makes a Leaſe for Life, Re- 
mainder in Fee to the Right Heirs of 
J. $8. and J. N. alive, the Heirs are 
Tenants in Common, for when J. . 
dies, his Heirs have either a ſole Proper- 7 
ty of the Fee, or he has it with other; 
he can't have it with others, becauſe _ 7 
there is none in Being to take it with 
him; and if he had a ſole Property of 
the Fee, it can't alter without ſome Act 
of his own ; but he can't have a ſole Pro- 
perty in the whole Remainder, for that 
were expreſsly contrary to the Convey- 
ance; he mult therefore haye a ſole Pro- 


per ty 
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perty of the Fee in a Moiety; which is 


7 1 4 Tenancy in Common. 


But in Caſe of a Uſe Perſons may be or rap 
Jointenants that don't take at the ſame 13 co. 56. 
Time; as if a Man enfeoffs ſuch a one Py: 340. 


to the Uſe of himſelf for Life, and us 
ſuch a Wife as he ſhall afterwards take, 


they are Jointenants; for here the Huſ- 
band has no Property in the Land, nei- 
ther Jus in re, nor ad rem, but the Feof- 
fee has the whole Property at firſt to the 


Husband only, and upon the Contingen- 


cy of Marriage to them both entirely; 
and this is the only Rule of Equity to 
ſupport the Truſt in the ſame Manner 
the Parties have limited it, and now it 
is executed by the Statute in the ſame 
Form as it was governed in Equity, 

If a Difſeiſin be made to the Le Co, Lit. 


i 188. 4. 
of two, and one agrees at one Time, 1 Co. 56. 


and another at another Time, yet they Co. Lit. 


: : + 180. ö. 
are Jointenants ; for every ſubſequent, Ton. 


Conſent is equal to a Command pre- ::3, 
cedent; and if both had commanded 
the Diſſeizin, the firſt Act had been the 
Act of both; and therefore from that 
A& done, they are now eſteemed as 
Joint Dsſſeiſors. ; gs 
If a Man infeoffs A. to the Uſe of 4. 4g * 
and B. they are Jointenants, tho B. gave 


no Conſideration, becauſe the Uſe is diſ- 


poſed of expreſly to him. 
P4 | if 


Uſes and Truſts. 


Cha. Rep. If Father and Son join in the Pur- 
Es chaſe of Lands, on a valuable Conſide- 
verſus ration, and the Father afterwards devi- 
deroope. ſes thoſe Lands, the Court of Chancery 
will not ſuppoſe the Concurrence of the 
Son was only in Truſt for the Father 
but that he was made Jointenant for his 
own Advantage; and this was the anti- 


ent Way of Purchaſe to avoid Wardſhips, 


Eighthly, The Jnconveniencies of 
Ules. 


 'Tho' theſe Les had a very equitable 
Beginning; yet like all new Models and 
general Schemes of ordering Property, 
itintroduced a great many unforeſeen In- 
conveniencies, and ſubverted in many In- 
ſtances the Inſtitution and Policy of tho 
Common Law. $7 | 
Hlirſt, Eſtates paſſed by Way of Uſe, 
from one to another, by bare Words on- 
ly, without any ſolemn Ceremony or 
Star. 2), permanent Record of the Tranſaction; 
15. 61% whereby a third Perſon that had Right 
oraz knew not againſt whom to bring his Ac- | 
1 And. tion. = 1 aREs Ng . 
323: _ Secondly, Uſes paſſing by Will, the | 
— Heirs were Fr ee 5 * inadver- 
tent Words of dying Perſons, 


Thirdly, 


Uſes and Truſts. 73 


Thirdly, Lords loſt their Wardſhips, Ibid, 
Reliefs, en e and Eſcheats; the 
Truſtees letting Cæſtuy que Uſe continue 
the Poſſeſſion; whereby the real Tenants 
that held the Lands could not be diſco- 
.yered. - - 

Fourthly, The King loſt the Eſtates Ibia, 
of Aliens and Criminals; for they made 
their Friends Truſtees, who kept Poſſeſ- 
ſion, and ſecretly gave them the Profits 

fo as the Lſe was undiſcovered, 

Fifthly, Purchafers were unſecure ; for ibid. 
the Alionation of Ceſtuy que Uſe in Poſ- 
ſeſſion was at Common Law a Diſſeiſin, 
and 1 R. 3. c. 1. gave him Power to a- 
lien what he had; yet the Feoffees may 
ſtill enter to reveſt a Remainder or con- 
tingent Uſe, which were never publiſhed 
by any Record or Livery, whereby tho 
Purchaſer could know of them, 

Sixthly, The Uſe was not ſubje& to hid. 
0 Payment of Debts, cauſa qua ſupra, 

0 

Eiehthly, Many loſt their Rights by Ibid. 

Perjury, in Averment of ſecret Uſes. 


_ Ninthly, Lies might be allowed in wia 


See The Alteration of Property by the 
Stat. m7 H. 8. cap. 10. 
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2 Way of Conveyance; and the Means 
they took to do it was to make the 


Co. Lit. 
309. 


Uſes and Truſts. 


Poſſeſſion fall in with the Uſe in the ſame 


Manner as the T//e was limited; and 


where they were all Freeholds, it was 


thought they would be then ſubje& to 
the Rules of Common Law; but the 


Method has not anſwered the Legiſla- 


ture's Intent ; for it has introduced ſeve- 
ral Sorts of Conveyances quite oppoſite 


to the Rules of Common Law : For 
now wherever a Uſe is raiſed, the Statute 


gives Ceſtuy que Uſe the Poſleſſion ; ſo 
that tis only neceſſary to form a Uſe, 


and the Poſſeſſion paſſes, without any 
Livery or Record at all, and the Re- 


verſions, without the Attornment of par- 
ticular Tenants; and how the other 
Purpoſes of the Statute be evaded will 


after appear, I 
Here is to be conſidered; 


Firſt, The ſeveral Sorts of Uſes executed | 


by the former Clauſe of the Statute, and 
their ſeveral Incidents, 


Secondly, The Execution of Fointures 


by the latter Clauſes of the Statute. 
Thirdly, The Caſes out of the Statute. 


Firſt, Of the ſeveral Kinds of Uſes ; and 


they are two-fold ; vis. 

1. Uſes in Efle. 
2, Uſes in Poſſibility. 
EY Firſt, 


5 38 


n 


Uſes and Truſts, | 


| Fir Uſes in Eſſe; and they are rai- 


ſed by Tranſmutation of Poſſe ſion, or 
without it. 


Firſt, of Uſes raiſed by Tranſmutation 
of Poſſeſſion; as upon a Fine, Feoff 
ment, or Recocery. 


1. In what Manner they are rat- 
| ſed. V. Poſtea. 
2. In what Manner they are exe- 
cuted fince the Statute. V. Poſtea. 
* 1 what Manner they are plead- 
able. 


Firſt, In In what Manner they are raiſed 
ſince the Statute, c. 


1 f 2 what Rules of Law Uſes are go⸗ 
verned. 
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AF PP” SEE is made to the Uſe of | Cro, El, 


J. S. and his Heirs Males lawfully be- 


479- 
Dy. 169. 


gotten, with Remainder over; this does 1 Co. 87. 


eſſential to the creating ſuch Le. 


Now, if there be no Words eſlential 8 
the 


Co. Lit. 10 


not paſs an Eſtate Tail, but a Fee Simple, 
ſince the Statute ; for ſince the Statute has 
brought theU/es into Poſſeſſion, they ought 
to be governed by the Rules of Eſtates 
in Poſſeſſion, as to the Words that are 


— 
er rr 
> — —— 


2 Ro. Ab. | 


the Creating of an Eſtate; there is no 
fuch Eftate at Common Law, and the 
Statute has not abrogated the Common 
Law ſo far as to allow an Eſtate in 
Being, without Words neceſſary to cre- 
ate it; and here no body is limited 
from whence the Heirs of the Tail 
may proceed. Alſo no Fee Simple 
can be created in Les, without the 
Word Heirs, ſince the Statute, for the 
ſame Reaſon. 


FW hether in 


oder 6s Right Heirs, and after B. dies without 


make this Iſſue, living the Feoffor, the Remainder 


| Remain” to the Right Heirs, is void, becauſe it 


gent, the being contingent, there is no Eſtate of 


Limitati- Freehold to ſupport it; for here is no 


on ought 


ot tobe to Tenant to the Precipe; and the not 
zhe Uſe of having a perpetual Tenant to the 


nf re. Precipe was an Inconvenience the Sta- 
mainder to Cute expreſly deſigned to redreſs, and 
— 4 conſequently to this Rule the Statute has 


+ o ſubmitted all Uſes. 


the right If a Man makes a Feoffment in Fee 


N to the De of A. for Life, the Remainder 


Caſe,as re- to his firſt Son in Tail, the Remainder to 


portedin B. in Fee; if A. dies, his Wife being 


Rolls, and 


laken bere, Privement Enſient, and a Son is after- 
does not wards born, he ſhall take nothing; for 


appear to 


3% % if the Remainder does not veſt the De- 
zingent Remainder, && termination 


791. If a Man makes a Feoffment to the 
Sed . per Tſe of himſelf for Years, the Remain- 
me, der to B. in Tail, Remainder to his own 
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termination of the particular Eſtate, 


it ſhall never veſt; for, as is ſaid before, 


the Statute does not change the Na- 
ture and Being of Eſtates that were 


ſettled at Common Law, and a Re- 


mainder ex vi Termini ſuppoſes a par- 
ticular Eſtate, of which it doth remain. 
If a Man makes a Feoffment in Fee 


to the Uſe of 4. his Son for Life, and 


afterwards to the Uſe of every Perſon 
that ſhall be his Heirs, for Life only, 
'tis not good to the Heir; for it is a- 
gainſt the Rules of Common Law, that 


a perpetual Freehold for Life only 
ſhould deſcend, becauſe it creates a 1 Co 138 


Perpetuity ; but it ſeems in this Caſe, * 
as if the Chancery (ſince there is ſup- 
poſed a good Conſideration) would have 


executed a Fee in A. according to the 


Intent of the Parties. 


2. What Rules of Law are ſet afide by 
the Statute. | 


If a Man makes a Feoffment in Fee, 


to the Uſe of A. in Fee; but upon Pay- 


ment of 100 J. or any other Contingen- 
cy to the Uſe of B. in Fee, if the Con- 
tingency happens, the Fee ſhall be 
executed in B. for though, according 
to the Rules of Common Law, a Fee 
cant be limited on a Fee, becauſe a 
Fee Simple is the largeſt Eſtate that 

can 


| Daviſon's Where a Feme is Tenant to Life, R- 


222 and the Husband makes a Feoffment in 
In 348 Fee, to the Uſe of himſelf and his Wife, 
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can be limited; and therefore will not | 
bear a Remainder over, by Way of | 
| Limitation; and this can't be conſtrued ' 
a conditional Eſtate ; becauſe, to avoid 
Maintenance, the Common Law al- 
Jows no Stranger to take Advantage of 
a Condition: But the Neceſſities of 
Commerce and Family Settlements in- 
duced the Chancery to paſs by this 
Rule, and the Statute has executed the 
Poſſeſſion in the fame Manner and Form 
as the Party had the Lie. Now ſince he 
had but a conditional Fee in the Uſe 
before the Statute, he can't have an ab- 
ſolute and unconditional Eſtate, ſince 
the Statute ; for that is to ſet up an E- 
ſtate directly contrary to the expreſs 
Words of the Statute. SRL 


Secondly, In what Manner Uſes are er- 
ecuted by the Statute. Ante. 


If there be a Tenant in Tail, the Re- 

mainder in Fee, and Tenant in Tail 

makes a Feoffment in Fee, and dies, 
the Iſſue ſhall not be remitted. 


9 mainder to the Heirs of the Husband, 


for their Lives, the Remainder to theit 
own Right Heirs, the Husband dies, the 
Wife is not remitted. _ The 


Uſes and Truſts. 


The Reaſon is, becauſe no Man can 
be remitted contrary to his own Act, 


and a Statute is interpreted to be the 
Act of every one, and therefore the Feme 
Covert and Heir, that are in by the Sta- 
tute, can't be remitted. 


— 
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If a Man ſuffers a Recovery on the Ro. Ab. 


199+ 


Morrow of all Souls, and an Indenture is. c.. 
dated the Firſt of November, wherein andWent- 
he expreſſed, that all Recoveries here- worth. 


after to be ſuffered between the Parties, 


ſhall be to the Uſes contained in this 
Indenture, the Uſes limited in this In- 


denture ſhall not be executed on the Re- 


covery ſuffered before; for tho the Term 
be as of one Day, and Judgment as of 


the laſt Day of the Term, the Reco- 


veries being taken as common Aſſuran- 
ces and Ves, according to the Parties 
Intent, the Word hereafter excludes the 
Uſes from being executed on the Re- 
covery. 


If a Man poſſeſſed of a Term aſſigns p 
it over, or grants it to a Uſe, this is not 


executed by the Statute, becauſe the 
Words of the Statute are, whoſoever 
is ſeized to a Uſe, the Uſe ſhail be ex- 
ecuted, Oc. But there is Seiſin only of 
an Eſtate of Freehold, and the Incon- 
veniencies, that this Statute deſigns to 
redreſs, lay in Freeholds only. 


* 


But 


OP. 76. 
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36% 7” Freehold for Years, and the Uſe ſhall be 
executed by the Statute. 


Uſes and Truſts. 


Things are neceſſary. 


2, Ceftuy que Uſe in Rerum Natura, 

3. 4 Ule 
ſion or Remainder. 

4. That the Eſtate of the Feoffees 
may veſt in Ceſtuy que Uſe, and 
here only the firſt and fourth Thin 
is to be conſidered; for the re. 
and third Conſideration fall under 
contingent Uſes. 


1Co. 126. 


Firſt, There ought to be a Perſon 
if any Perſon ſtand or be ſeized, and 
if the Feoffees be diſſeiſed, and then 
the Statute were made, the Feoffces 


be executed; for the Words of the Sta- 


1Co. 126. Poſſeſſion ſhall be in Cæſtuy que Die, 


1 ceding Words, and that is in Caſe 
1 uyvbere the Feoffees ſtand ſeized. 


Thir dly, 


But a Man may limit the Uſes of a 
To the Execution of a Uſe fou 


i 1. Therevnght to be a Perſon Scized, | 
in Eſle in Poſſe ſſon, Rever» | 


ſcized, for the Words of the Statute arc, 


have only a Right of Poſſeſſion, and that 
tute are, that the Eſtate, Right and 


b. yet this muſt be referred to the pre- 
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r 
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Thirdly, In what Manner they are 
Pleadable. 1 EE 


If a Man makes a Feoffment in Fee Oven 86. 
to A. to the Uſe of B. B. may plead 
this Feoffment, and ſhew that J. S. dif Green | 
ſeized him, without laying any actual man. 
Entry, for the Statute exeeutes the Poſ- 
ſeſſion in him; he may alſo plead it 
without ſhewing any Agreement there- 
to, becauſe the Freehold is in him, un- 
leſs he diſagree, and then it muſt be owen 87. 
'* ſhewn on the other Side, for thereby 
= = Frechold is immediately out of 
him. SY 

But in Treſpaſs he muſt ſhew an ac- 
tual Entry ; for this Action is grounded 
on the Diſturbance of his Poſlaſſion, or 
the Violation of his Right by taking the 
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actual Profits, which no Man could 

hinder him from, or diſturb him in, till 

; he ſhews he was in Poſſeſſion. 

| la Phading the Party ſhew'd that 4, Bro. Fee 


was ſeiſed to the Uſe of B. and lay a l _ 
Diſſeizin, without ſhewing how he C. 8. 10. 


came to be ſeized, and it was held good; 0 


Ceftuy que Uſe can't juſtify the taking 338. 1. 13, 
of 2 Bache ee before the e 
Statute, becaufe he had no Eſtate at 
= Common Law; but he may finge the 
= Statute, „ . 

We: | 
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Bro. F. 
al Uſes, 
338. C. S. 
1 3. As 


Uſes and Truſts. 


If a Man pleads that he bought the 
Land for 20 /. without ſhewing Go Mo- 
ney paid, or a Day alledged for the Pay- 
ment of it, this is good; for Buying 


implies Payment of the Money; and if 


there was none paid, the Plaintiff ney 
reply, he did not buy, G. 


Secondly, Of Uſes that aſs withou 


Tranſmutation of Poſſeſſion, and they 
are two-fold according to the two- 
fold Conſe deration before- mentioned. 


Firſt, Raiſed by Way of Bargain and 


Sale, on the „e of Money. 
Secondly, By Way of Covenant to fland 
ſeized, on the Conſideration of Blood. 


Pi, By Bargain and Sale. Bargain 


and Sale is a Contract in Conſidera- 
tion of Money, paſſing an Eſtate in 
Lands by Deed indented and inrolled, 


if a Freehold of Inheritance; if other- 


wiſe, by Word only ; and here it is to 
be conſidered, 


1. The ſeveral Parts 4 the Defini- 14 


tion. 


2, The Epe of this Conveyance. 
3. The Expoſition of it. 
4 The Pleading of Bargains and 


Sales, 
Fir 


5 
B. 


b We, y 
„ 
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3 Firft, The ſeveral Parts of this Defini- 


tion, and, they are five. 


1. ho may Bargain and Sell. 
2. To Whom, and both theſe are im- 
 plyed in its being a Contratt. 
3. The Conſideration, of which is al. 

ready ſpoken. 8 
4. What may be Bargained and Sold. 
5. In what Manner a Bargain and 

Sale may be made. 


* Firſt, ho may Bargain and Sell. 
* The King and all other Perſons that 44 Eliz." 
can't be ſeized to a Uſe, can't Bargain a9 hg wa 
and Sell; for when a Man had ſold his fin- = 
Land for Money, without giving Li- Lung. 
very, the Die paſſed in Equity, as it is 
ſaid; and this is executed and becomes 

2 Bargain and Sale by the Statute, and 
antecedent to any ſuch Execution; 
here muſt be a Uſe well raiſed, which 
can't be without a Perſon capable of be- 
If Tenant in Tail bargains, and ſells 10co. 56. 
his Land in Fee, this paſſes an Eſtate 2814 
determinable upon the Life of Tenant in 3 261. 
Jail; for at Common Law, the Uſecould 
not be granted of any greater Eſtate 
than the Party had in him. Now Te- 
2 —_ nant 


84 Uſes and Trufts. 4 
nant in Tail had an Inheritance in him, 
but he could diſpoſe of it only du- 
ring his own Life; and therefore when 
he ſells the Uſe in Fee, Ceſtuy que Uſe 
has a Kind of Inheritance, yet deter- 
mining within the Compaſs of a Life; 

| and the Statute executes it in the ſame | 
" Manner as he has the Uſe, and conſe- 
quently he will have ſome Properties of 
a Tenant in Fee, and ſome of a 7. 
1C14,15- ant for Life only; but if Temmnt for“ 
j 151.6, Life bargains and ſells in Fee, this pal.“ 
ſes only an Eſtate for Life, for he coull | 
not paſs the Uſe of an Eſtate for Life 
to the Bargainee, and the Statute ex 
l | ecutes the Poſſeſſion as the Party has 
" the Uſe. DR nj 


0 Secondly, To whom a Bargain and Sal 
jj Ws may be made. —_ 


7 Co. 40 A Man may Bargain and Sell to bi 1 
Cr“ Son, but yet the Conſideration of Mr 
Cro. El. — | : | . ' 1 3 
394 rey ought to be expreſſed, and it ougit 
* n. to have all the other Circumſtances of. 
2 Bargain and Sale; but this fall op« 
rate as a Covenant to ſtand Seized, 1% 

i there be none but the Confideration of 
Ss natural Love and Affection expreſſed. 
vc. 24, A Man may Bargain and Sell tot 
|| Ro Abr. Corporation; for they may take a UP 
I Ro. Abr. 1 TR (+ 4 + "Pp | „ur 

1388, tho the Money be given by the Gover i 


nor Be 


1 nors in the 1 Capacity, Jes "8 N 


ain and Sale in Truſt to them is good, 
| © Jo ouſt bo void when Loee 


© other Perſons, cauſa qua ſupra, 


7 | Thirdly, Of the Conſderatian, of 3 8 

1 Sufficient hath been ſaid. befor No 2 

ö Fourthly, 77 hat 10 be bargeined and 
- 0 | 


+ Any Freehold or Inheritance in Poſ- . * 2 
ſeſſion, Reverſion, emainder up- Ag. . 
con an Eſtate for Years or for Tatts, or Co, 69. 
in Tail may be bargained and ſold, and 

it ſhall be enrolled. A Rent in Z(ſe may 

be bargained and ſold, becauſe this is a 
Freehold within the Statute, EE 

A Man poſleſſed of a Term can 't bar- Pop. 76. 
gain and Fell it a as to 1 HOY 
by the Statute, cauſa 9 / Wald e 

But a Man ſeized of a py. chol may 2: nl. 671. 
Wu and ſell it for Years, cauſg £035, " 
qua 407 i bid, And 5 ſhall be exe- 6, 9, 
cuted e Statute of Vet, but it Neger 
need — 45 enrolled by the Statute 1 
Enrollment. 

Before the Statute, a Rent newly 
created might ogy e bargained and fold ; 6 
becauſe when t Money a5 an Equi- 
valent was given, and Ceremonies or 
Weng of Law wer 45 wanting, the Chan- 


cery 


$6 Uſes and Truſts. 
cery ſupplied them; therefore this was 
good to paſs the Eſtate without any 
ords © Granting, * 4 
1 Co. 126. But ſince the Statute, a Rent newly 
TAnd. 32) created, can't be bargained and fold, 15 
becauſe there ought to be a Freehold i in J 
ſome other Perſon to be executed in 
 Ceftuy que Uſe ; but there can be no 
Scizin of this Rent in the Bargainor, be- 
cauſe no Man can be ſeized of a Rent 
in his own Land; and conſequently 
there can be no Eſtate to be executed in 
ä the Bargainee. 
Kell. 175 If a. Man ſells 20 J. Worth of his 
205. is Land, Parcel of a Manor, this is void, 
36. 
for that 'tis neither certain in it ſelf 
nor reducible to a Certainty ; for no 
Man is made a Judge of the Yalue ; 
otherwiſe it ſeems, if he had grante 
the 20 Acres Parcel of this Manor, for 
an Acre is a Thing certain, and the 
Situation may be reduced to a Certain: 
: ty by his Election. 
Kell. 84. If a Son bargains and ſells the Inhe- 
165, ritance of his Father, this is void; be- 
; cauſe he hath no Right to transfer, and 
the ſame Law is of a Releaſe.” 
But if the Son makes'a Feoffment of 
the Inheritance of his Father, this paſ- 
ſes an Eſtate during the Son's Life; for 
Co. Lit. it is a Diſſeizin to the Father; and the 
265. 4. Son after the Father's Death, cant 3 
voi 
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void it; for no Man can alledge an In- 
jury in any voluntary Act of his own. 
But if the Son releaſes, with JVarranty, Ibid, 
he and his Heirs are for ever hereafter 
barred of the Reb utter. 

If there be two Jointenants, and 
one of them bargains and ſells all his 


Eſtate, and before Inrollment the o- 


ther dies, the Bargazyee hath only a 
Moiety, and the Bargainor is in of a 
Moiety ſurviving, | eng 
If Husband, ſeized of Lands, in Right 2 Bull. 5. 
of his Wife, or Tenant in Tail bar- Ns, . 
gains and ſells Trees in the Lands, and billingly 
dies before Severance, the Bargainee * _ "2 
hath nothing ; for they are not Chat- Moor * 
tles; and as ſuch, not diſpoſable till Se- =] 


verance, 


* 
Ee) 


| Fifthly, In what Manner it may be Bar- Inf. 75 


gained and Sold; and here is, 1ſt, To 
be conſidered, by what Words it may 
be Bargained and Sold. 2dly, Of the 
Inrollment, a 


Firſt, By what IVords it may be Bargain- 2Inf.675. 


ed and Sold. 
At Common Law, Lands might be 822 
bargained and fold by Words only, for 8 oY 
it was the Conſideration that in Equity Poph. 48, 


Faiſed the Uſe ; but ſince the Statute of 495%: 


; 2Inſt. 672; 
G4 the and Co. 


94+ 
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| the 32 of H. 8. cap. 16. Lands can't paſs 
| without an Ipdenture. 1 
Dy. 160 is not neceſſary to a Uſe that the 
Words Bargain and Sell are there, but 
| any Words equivalent are ſufficient to 
make a Covenant to ſtand ſeized ; for va- 


| luable Conſider ation will raiſe a Uſe; ſo 
1 will the Word Give, Grant, and Confirm. 


Cro. Jae. The Words Bargain and Sell will 
Moor 44, not pals a Reverſion until Attornment, 
1Cro, El. unleſs it be enrolled ; but the Word 4- 
166. ien will; nor will the Words Give and 
5 Grant, without a valuable Conſideration 
or Attornement, paſs a Rent, tho tho 
Deed be inrolled. 0, 
"Tis already ſhewn that ifa Man makes 
a Charter of Fegffauent upon valuable 
Conſideration, with a Letter of Attor- 
ney to deliver Seizin, the Party may 
chuſe either to receive Lioery, or to 
have the Deed inrolled, and ſo take it b7 
Bargain and Sale, 1 
200. 3 A Man demiſes, Bargains and Sell“ 
Ne, a Manor, Part in Demeſne, and Part in 
Caſe Tenants Hands, for 17 Years, the Part 
may chuſe either to take it by Way of 
Leaſe at Common Lam); and then the 
Tenants muſt attorn; or by Way f 
Bargain and Sale without Attornment; | 


| and this agrees with the Policy of the | 
Common Law, to take every Mans 


| Grant, fo to paſs an Intereſt, as ſhall be 
| moſt 


1 Uſes and Truſts. 35 

* moſt advantageous for the Grantee: 

And fince in this Caſe the Words allow 7 
a double Way of taking it, the Grantees Teonard 
ſhall beat Liberty to judge whichis moſt El. B. R. 
beneficial : So at Common Law, if 4.Co. Lit. 
makes a Leaſe for Yearsto B, and after- _ 
wards makes a Charter of Feaffment to B. 
who is in Poſſeſſion, by the Words Deds 

= c&Conceſſ with a Letter of Attorney, to de- 

liver Seizin, before Livery he may make 

Uſe of the Deed as a Confirmation, and 
afterwards as a Feoffment ; and a Grant 
to Tenant at Will, may enute as a 
Confirmation, ſince. no Livery is neceſ- Dy. 269. 
ſary to one in Pofleſion, 

Where Tenant for Years makes a Char- 

ter of Feoffment upon a valuable Conſide- 

tion, by the Words Dedi & Conce ſi, with 
a Letter of Attorney, to deliver Seizin, 
which is done accordingly; this is a For- 

feiture, for this ſhall not be taken as a 
Bargain and Sale, whereby the Term Dy. 262. 
only is paſſed, which the Leſſee might 
lawfully paſs ;'but here Livery of Seizin 
is authorized by him, which ever paſ- 
ſes a Preehold, and is a Diſſeizin to the 

Reverſioner, and confequently a For- 

nee,, 

Aby Indenture, in Conſideration of na- 

tural Affection, grants to B. a Rent in 

Ale, habend to F. for Life, the Remain- 

der to C. in Tail, the Remainder 6 1 

= ight 
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Right Heirs of A. after 4.'s Death, and 


Jackfon' s 
Caſe. 
Paſch. 


1657. 


Co. Li t. 


49. 


there is an Attornment, and it is found 
C. was Couſin to 4. and adjudged that 
this ſhould riſe by Way of Uſe without 


Attornment ; for there can be no Eſtate 
at Common Law by Attornment after 


the Death of the Grantor ; for to ever 
Contract a Grantor and Grantee 15 wes 
ſary ; and if any of theſe are wanting 
when the Contract begins to take Ef- 
fect, tis wholly void and inſignificant. 


Secondly, Of the Enrollment, it has 


been abeldy ſhewn, that the Statute of 


the 27 H. 8. cap. 10. by executing all Les 


raiſed, introduced a ſecret Way of Con- 
veyance, contrary to the Policy of the 


Common Law ; and to remedy this, the 


Enrollment of the Deeds of Bargain and 
Sale was invented ; which bycap.16. was 


to be within ſix Months after the Date, 
And here three Things a are to be con- 


ſidered, | 


1. The Relation between the Erroll 


ment and the Deed. 
2. Nhat Eſtates are to be enrolled. 
3. W hen they are to be enrolled. 


Firſt, The Relation between the En- 
rollment and the Deed. 


At Common Law, the Uſe paſſed from 
vie Delivery or Date of the Deed ; $4 
( G 
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Uſes and Truſts; 91 
the Stat. of the 27 of H. S. c. 10. the Poſ- 
| ſeſſion paſſed, as the Party had the Uſe, 
which then was from the Delivery of the 
Deed; but twas thought convenient to 
add further Circumſtances to theſo Con- 
tracts; and therefore cap. 16. provided, 
That the Poſſeſſion ſhould not ſtand or 
alter from one to another ; or any Uſe be 
made, by Reaſon of any Bargain and 
Sale, unleſs it be by Deed indented and 
enrolled within fix' Months. So that tze 
Bargain and Sale is void and ineffectual 
to any. Purpoſes; unleſs it hath the 
Qualitications required by the Statute : Dy. 218, 
But if it hath theſe Qualifications, it Ts * 
hath the ſame Effect it had before at 4 co. Ji. 
Common Law; (to wit, ) to raiſe the fol. 57. 
Uſes from the Delivery; for the Words . 
of the Statute are only to add ſome 
Things, and not to aboliſh or ſet aſide 
the Farce it had formerly; and if the 
_ Uſe paſſes from the Date of the Deed, 
the Poſſeſſion muſt paſs in the ſame 
Manner by the 27 H. 8. c. 10. for this 
Statute of Enrollment doth not deſtroy 
the Operation of the Statute - of Dies, 
if the Conveyance be made effectual 
by all Circumſtances required by this 
Statute ; and then the Statute of Uſes 
muſt have its Effect, according to its own 
Words, and paſs the Poſſeſſion imme- 
diately, „ | 


From 


and Truſs. a 
Uſes it follows, that the Bar- 
From hence it fol] Freehold till En- 

oince bath 1 2 there is no Con- 
dalle ; for til lter the Froperty. 

& effectual to alter ſells his Manor, 

tract e Man bargains and ſe for appen» 

Wie * ee: nero is an Advowſor a Title 
Mot which t inee can make no Tit! 

= in to the Bargainee ca nt Cp 

4 Rr IR before E 1 before 
_ to p * the 1 . t 

ey sCaſe, | | | to | Ires to 

ry Andy A aff | good ; age 1 Relcaſor 

Cale, Co. Enrollment, ce, becauſe the bath paſ- 

36.4. the Bargainee, rg eng. 
56. 2. n't claim the b his own Rele | 

2 f himſelf Ne 4, and one 

ſed * = be two er of his 
N | * makes 6 the other 
3 4. S. is 5 Eſtate In F eo, an ſhall ſurvive to 

6 E. 6. OW other Moiety h Frechold 
870 Jae. dies, the inor; for ſince t of , ure Con» 
»EL it. the Barga vo 110 the Join N 
* is in the Bargainor, o Land, 
tinues. * 1d ſells hi = | 

rule Man DArgains 1. levies 8 
1 Rep. hen ſuffers a to the Bar 
4 F : = makes a 2 Enrolled ; 
Caſe. due, Or ch, the Deed is N 

2 then Fine 
Ty . S by — "the Frichol 

And. 3, e 1 * 1NCE 411 : Jo 
105 203. or Fegſſmen. 0 3 ul Fa. 
Leon. 4. Jſe is in th N «dee a Recove- 
Poph 49. and Uſe it muſt paſs by fled by the | 
Hob, 222. r 4 hag it has pe a> the 

Poſſaion be executed from thi __ 

Poſſeſſioi 7 | ut 

of the Deed. B 
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But if the Land had been in any CMH, Telv-123- 
Hurrough or Town Corporate, that have 21nd. 67. 
the Privilege of Enrollmem, it had 
been otherwiſe ; for they are excepted 
out of the Statute of Enrollment ; and 

ſo the Poſſeſſion is executed from the 
Date of the Deed. TY | 
If a Man Bargains and Sells Land 
to 4. and then grants a Rent-Churge to 
B. and then levies a Fine to the ne. 
and then 'tis to be enrolled, he - ſha 
hold the Land diſcharged ; for the Land 
paſſes by the Grant; for Grants to 
the King muſt be by Matter of Record, 
and not Deeds recorded, as are the Sales 
of common Perſons; and there can be no 
Averment or Proof againſt a Record; 
and by the Record, it appears, if any 
Intereſt were transferred, it paſſed from 
the Date which was before the Pine: 
Alſo when ſuch Deed is acknowledged 
in Court, tis good without Emollment; 
for tis not the Enrollment, but the Ac- 
knowledgment of it, in a Court of Jaſtice 
which gives it the Sanction of a Record. 


From hence it likewiſe follows, that af- 
ter Inrollment, he Freehold is in the 
Bargainee from the Date of the Deed. 


If the Bargainor or Bargainee dies 2Inft.674: 
before Enrollment, it may be enrolled ; 135 
for 229, vide 

Godbolt, Caſe 337. 
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for here are Parties to give and take 
the Intereſt when it begins to veſt; for 
it veſts from the Date of the Deed ; o- 
therwiſe it is in Caſe of Attornment. 
If a Man Bargains and Sells his 


Lands, the Bargainee may be Tenant 


to the e e before Entollment. 
He may, by the better Opinion, re- 
ceive a Releaſe before Eurollment. 
1And The Bargaince may maintain an A 
161 ae before Earollmenn. 
If there be two Jointenants, and one 
of them Bargains and Sells to another 
Statum ſuum in Fee, and dies before En- 
rollment, and after tis enrolled, his Moi- 
ety paſſes to the Bargainee, and ſhall 
not ſurvive. 


Hale and If a Man Bargains and Sells a Re- 
Davie 


Laches Verſion, and the Rent is incurred; and 
151. afterwards the Deed is enrolled, the Bar- 
ork = gainee ſhall have the Rent unpaid; but 


Godbolr, if the Rent be once paid to the Bar- 


Caſe 209-gatnor, that will be a good Payment 
by the Tenant of the Land; and the 


Bargainor is not accountable ; becauſe 
the Contract had not any Effect to paſs 


the Eſtate from the Bargarnor before 


Enrollment; and the Relation of the 

La can't make void an Act that was 
lawful; for it can't be ſet aſide, but by 
an expreſs and poſitive Law. 


It 


2 
N 
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If a Man makes a Leaſe for Life, Oven 69. 
with a Clauſe of Re- entry, reſerving a | 
Rent; and then Bargains and Sells the 
Reverſion, and the Bargainee demands 
the Rent, and the Leſſee refuſes, and 
then the Deed is enrolled, the Bargai- 
nee can't Enter for the Forfeiture ; for 
till Enrollment, he is not Grantee of 
the Reverſion within the Statute, ca- 
pable of the Duty; and, conſequently 3 H. 8. 
at the Day, could make no legal De- 3+ 
mand; which was precedently neceſſa- 
ry to his Entry. Cf ob" 530 

If Tenant for Life be impleaded af- 
ter a Bargain and Sale of the Rever- 
ſion, and then the Deed is enrolled, the 
Bargainee ſhall be reccived ; though no 
Man ſhall be received by the Stat. Veſtm. Owen jo. 
2. that purchaſes the Reverſion, per- 
dente lite. os e 
If a Man ſeized in Fee, is bound in Owen 70, 
a Recogni zance, and then Bargains 11 . 
and Sell all his Lands, and then the Re- 1 
= cognizance is forfeited; and then a 5 
= fſcir. fac. is iſſued againſt the Lands in 
the Hands of the Bargainor, and then 
the Deed is enrolled ; this Scir. fac. is 
not maintainabbe. i 

If a Man Bargains and Sells his 
Land to 4. and before Enrollment 
= Bargains and Sells it by Deed to B. and 
due laſt Deed is firſt enrolled, the laſt 

Deed 


9s Uſes and Truſts, 
Deed is of no Effect; for after Eurol. 
ment within the Time Deeds have - 7 
their Effect 2 to Common 
„ Law; and conſequently the firſt Deed 
Moor 42: hath the whole Effect, and the other 
paſles nothing; the ſame Law is of a 
Fine levied to B. 7 
Cro. Jac. If Land be Bargained and Sold to 4, 
7:8 65. and before Exrollment A. the Bargainee [7 
Hob. 13,6. Bagnins and Sells it to F. and J. s Deed 
Noy 10 is firſt enrolled, the Sale is good to B. 
1 But Onere if B. s Deed be fi enrolled; 
becauſe when the Contract firſt becomes 
effectual to paſs an Intereſt, J. had no 
Intereſt transferred to him by any ef. 
fectual Contract, which he could paſs 
over to B. and if a Contract hath all 
the Circumſtances required by the Las 
to make it of Force, and yet paſſes no 
Intereſt, it can never paſs an Intereſt a- 
ter, according to the Rule, quod ab Ini- 7 
tio non valet ex tratiu temporis non 
 convaleſcit, 
2 And, If Lands are Bargained and Sold, and 
161. a Stranger enters, and then the Deed is 
enrolled, and the Bargainee dies, his Wife | 
ſhall be Endowed. 
But if Lands are Bargained and Sold, 
and the Bargainee dies before Enroll- 3 
ment, his Me ſhall not be endowed ; 7 


for the Right of Dower is according to 


the Rules of Common Law, confumm at 3 
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by the Death of the Husband; and at 
the Death of the Hrsband, the Bargain 
and Sale had no Effect to veſt the 
Lands in him ; and -tho' the Freehold, 
after Enrollment has a Retroſpect to 
the Date of the Deed; yet there can't 
thereby ariſe to the Wife a new Title 
of Dower, contrary to the Rule of Com- 
mon Law, without an expreſs Proviſion 
by the Statute. | 3 
But if a Man Bargains and Sells Cro. Car. 
Lands by Indenture, and then takes a 369. 
IF YWite, and dies, and after the Deed is 

= cnrolled, the J/ife ſhall not be en- 

3 dowed, - 
If there be a Cuſtom in Copyhold Cro. Car. 
Lands, that the Vite of the Tenant 568, 369. 
IX ſhall be endowed of the Lands of which 

be died poſſeſſed, and the Tenant be- 
comes a Bankrupt, and the Commiſ- 
ſioners of Bankrupts Bargain and Sell Parker 
the Lands, and the Tenant dies, the . 
Bargainee is admitted; his Wife ſhall 
not be endowed; for after Enrollment 

or Admittance, the Bargainee is in 
from the Date of the Deed; and con- 
3 ſequently is in paramount to the. Wife's 
Title of Dower, and all other Incumbran- 
ces whatſoever made in the mean Time. 


. 2. What 
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98 Utes and Truſts. 


2. What Efiates ought 7⁰ be enrolled. 


An Eſtate of Freehold or Inheritance 


2Inſt271. muſt be enrolled; but not Ferms for 
Years ; for they are not within the 


Words of the Statute. 11% 
if a Man Bargains, and Sells Lands 
7 Co. 40. to. his Son, in Confideration of Money, 
> "oh the Decd muſt be Enrolled. Ye: 
mw But if the Father in, Conſideration of 
Mic16.49 Natural Love and Aﬀechion, and alſo 


Rs in Conſideration of Money, grants Lands 
Dick's to his Son, this need not be enrolled. ; 


Caſe. for Covenants to ſtand ſeized are not 


Stile 18. | 3 
Co. up. Within, the Words of the Statute; and 
Lit. 49, where the Conſideration of Blood 18 


expreſſed, it may enure as a Covenant 
to ſtand: ſeized; but tis only a Sale 
when the Conſideration. of Money is 


alone expreſſed; for that excludes all 


other tacit Confiderations:: And Cities, 
Burroughs, Oc. that have the Privilege 
of Enrollments, are not within the 
Act; for tho' the Intent of the Makers 
of that Statute might be not to 


have excepted: them. from Enrollments 


in the Courts of Weſtminſter; yet the 
Statute. is ſo worded, that they are diſ- 
charged from any Enrollment at all. 
The Words are, © Provided always, that 
< this Ac, nor any Thing therein 2 
taine 


ED 
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* tained extend not to any Manor, 
„Lands, &c 82 26h 

"- When it may be enrolled. 

It muſt beenrolled evit hin fix Months 


; from the Date which ſhall be account- 


ed according to the Computation of 


twenty-eight Days per Month; for a 21nt.614- 


W. „ 
Month in its proper and original Signi- 3 


fication is the Space Time meaſured by dus 56. 
the compleat Courſe of the Moon ; and 


the Year is meaſured by the Compli- 


ment of the Sun's Courſe. 3 
From the Date, and from the Day of Co. ay. 
the Date in this Caſe, is taken all one, — — 
as it is in all other Caſes of Computa- Hob. 140. 
tion; and therefore the Enrollment may _ 40, 
be on the Day of the Date, or on the tas 


Date, the Day itſelf is excluded; yet 


when a Time is tinted, in which an 


Act ought to be done, it is in Order 
to haſten the doing of that Act; and 
therefore the doing it on the Day from 


| whence the Period is firſt reckoned, 
within the Time appointed, and the 


laſt Day of the fixth Month, is within 
the Words of the 'Time given. 


= EB. 


laſt Day of the ſixth Month after the 1 
Day of the Date; for tho when an — "q 
Intereſt paſſes from the Day of the 6 Co, 6. 
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Hob. 140. Tf the Deed has no Date, the ſix 


* Months are to be reckoned from the De- 
0 livery, but not otherwiſe. 


Secondly, The Effect of a Bargain and 


Sale. 
It works no Diſcontinuance. 


_— A Tenant in Tail, bargains and ſells 
Mae 42. his Lands in Fee, only an Eſtate of 
Freehold paſles ; becauſe it is determina- 


ble within the Compaſs of a Life, and 


therefore he can't deviſe it; for the Sta- 


tute of 32 H. 1. 35 H. 8. 3. give only a 
Power to deviſe a Fee Simple, which 
is the expreſs Expoſition of the Word 
| Inheritance. 1 5 1 
100. 93.6, But yet the Bargainee hath ſeveral 


261. Properties of a Tenant in Fee, he is 


Diſpuniſhable of Waſte, doth not forfeit 
by Alienation ; and the Reaſon is, be- 


cauſe, as he gave a Conſideration for 
the Uſe of the Fee, tis fit he ſhould 


have all the Properties of the Fee that 

were not prejudicial to the Right of 

Ibid.Sand the Iſſue in Tail, and were not within 

the Power of the Father to diſpoſe of. 
L.: If the Wife be dowable. 

i Sand, But if Tenant in 'Tail Bargains and 

261. Sells Lands in Fee, and afterwards Le- 

Bro. Fuff, 2165 a Fine, the Bargainee is then 


#0U[e1337« B. 8. 7, 21. H. 8. 21. ſeized 


"X/ R205 


SO 
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ſeized of a Fee Simple determinable on the 
Eſtate Tail, in as much as the 1ſze 
in Tail is barred by the Fine, for that 
bars all Parties and Privies, tho' not 
the Remainder Man ; and when the 
Right of the Tenant is extinguiſhed 
the Iſue hath no Claim againſt the 
Tenant of his Anceſtor ; but if the Bar- 
gainee had levied a Fine, the Iſſue, by 
the Statute of Fines has five Years from Cro.Eliz. 
the Deſcent ; for the Anceſtor could not 896. 
claim in his Life- Time. * 
If the Bargainee in this Caſe devi- 

ſes the Lands, and dies, and afterwards 

the Bargai nor levies a Fine, the Heir 

of the Bargainee ſhall have it, and not 1 Sand. 
the Deviſe, is Conſummate at the Time 201, 
of the Death of the Deviſor, and if then 

it be void, it can't after be made good. 

If 'Tenant in Tail Bargains and Sells 1 Sand, 
his Land in Fee, and then levies a Fine 261. 
in Fee to a Stranger, the Bargainee bath 
aFee Simple determinable upon the Eſtate 
Tail; for "Tenant in Tail hath to all Pur- 
poſes departed with his whole Eſtate, tho 

the Right of the I ue is ſaved, and conſe- 

quently he can paſs nothing to the Co- 
 nuſee of the Fine. ; 

A Bargain and Sale works no For- 
feituree: 5 | 5 

But if a Man levies a Fine of an 

 Advowſon, or any Thing lying in 
= Grant 
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Grant; tho this diveſts not the Rever- 
1 fron, yet it works a Forfeiture. 
„ For a Furfeiture is a Puniſhment, for 
[i doing ſomething contrary to the Nature 
4 and Being of the Eſtate he hath, and 
1 contrary to the Truſt and Fidelity due 
to the Perſon from whom it was deri- 
4 ved, or his Subſtitutes ; therefore if the 
7 Tenant for Life, by Feoffment or Grant- 
_— ing it by Record, or any other Act, took 
i upon him the Rig ht to the Fee, it was 
1 a Forfeiture ; bus otherwiſe, it was, if 
8: he ſold the Uſe in Fee; for Uſes are on- 
ly the Creatures of Equ ity, and not 
1 taken Notice of at Common Law ; and 
the Chancery in Fayour of a Purchaſer 
Bro. F-ff. for a valuable Conſideration, ſince there 
bl Mo [029 i'd Prejudice to the Reverſioner, will 
[| 759% allow this, as a Man grants the Uſe of 
1 an Eſtate for Life, and the Statute ex- 
by | ecutes tho Poſſeſſion, as the Party has 
N the Uſe, which is only during the Life 
0 : of the. Bargainor, and works no For- 
1 feiture. © 
4 co. A Bargainee can't Pouch by Force 
- of a Warramy, annexed to the Eſtate of 
239-4. the Lands; for he that is in by the Sta- 
e one is in the Poſt; for he is not in 
be Poſſeſſion by the meer Contract of 
2 Party, but 4 the general Law of the 
Land; and therefore by the Writs of En- 
try, can't be ſaid to ho'! in the per, that is 


by 
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buy ſuch a one; and he that is in the Poff 
ean t vouch; for a/ arrunty is aCovenant, 
annexed to the Freehold, whereby the 
party agrees to take it up when con- 

troverted, and to defend it; it can thero- | 

fore only extend to thoſe that claim = 

the Freehold from him, and not to thoſe 9 

that come to it any other Way, but he i 

may Rebat ; for tho' he hath not cove- i 

nanted to defend the Lands to him, yet 

he can't claim them, becauſe when a- 

ny Man covenants to defend the Lands, 

be it to whom it will, it appears there- 
by the Warrantor can have no Right to Ro. 

claim them, unleſs a new Title appears '*7* 

after 2 e and Naehe q 3 

Ihe De and Poſſeſion paſſes to the Co. 5. 

ſame Intent; and therefore I Man may N 
Bargnin and Sul, reſerving a Rent; 
for tho no Rent be reſerved out of an 

De, for a Rent had its Nature and Being 
at Common Law, and accordingly reſer - 

vable ; yet now the /e and Pofſe//iorr 

carry a Relation tothe ſame Moment that 

the Rem is well reſerved, and there is an 

Eſtate out of which it may iſſue. 
| It a Man fells a Reder ſion upon A 7, Mal- 

Leaſe for Life of Years, the Bargnintt lor's Caſe, 

| ſhant take Advantage upon a Demand 5 C14. 

of the Rent, without Notite of the 4 
Bargnin and Sale; for it was never the 146. 

Intent of the Statute of Enrollment, | [ 

H 4 that [ 
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that the Farmer ſhould be forced eve- 

ry {ix Months to ſearch for the Euroll- 

Ments in Defence of his own Tenure. 
Co-Lit. At Common Law, no Man could re- 
73. 4 leaſe to Tenant for Tears, unleſs in Poſ- 


ſeſſion; for all Poſſeſſions were transfer- 


red by Livery ſolemnly, and there can 
be no Livery where the Party is in Poſ- 
ſeſſton before; therefore there the Inte- 
reſt muſt paſs by Way of Releaſe; but 


| where he is not in Poſſeſſion, he is with- 


in the Rule, and therefore muſt take 
by Livery. 
Co. Lit. If a Man makes a Leaſe for Life 
Vaugh. Or Tears, and after grants the Rever- 
44,5,6,7, ſion for Life or Tears, and the Tenant 
55 9, Ju. attorns, the Leſſor may releaſe to the 
Grantec ; for there is no Need of a new 


Grant and new Attornment, where the 
Party is already in Attornment of the 


Reverſion. | 


2 Jae. If a Man Bargains and Sells Lands 


1+ vo} for Years, he may releaſe to the Bar- 
yeh © : 
o. Milton. gainee, without Entry; or if he bargains 


and ſells the Reverſion for a Year, he 


may releaſe to the Bargainee, without 
Attornment, becauſe the Poſſeſſion is 
veſted in the Leſſee by the Statute ; 


and conſequently 1s capable of a Releaſe, 


cauſa qua ſupra. 


767. Pal. to B. demiſes, grants, bargains and ſells 


5 Car. B. R. Grotton Leſſee of Sir John Dorrel. them 


If a Man, deſigning to convey Lands 


3 
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them to 4. for Years, and afterwards 
| Releaſes them to 4. for the Uſe of B. 
this Releaſe is good before there is any 
Agreement of 4. to take the Releaſe by 
Way of Bargain and Sale; and if A. 
afterwards chuſes to take this as a Re- 
leaſe at Common Law, whereby a 
Poſſeſſion would be neceſſary to the O- 
peration of a Releaſe; yet ſhall not this 
deſtroy the Eſtate of B. becauſe 4. be- 
ing expreſſed to be made uſe of but as 
an Inſtrument to convey it to B. ſuch an 
Expoſition muſt be made, as will make 
him capable of doing it ; and not ſuch 
as would make the Conveyance of no 
Signification. e e 


W.. ͤ 
9 oi oe 
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Thirdly, The Expoſition of a Bargain . 
dn Sale. 


| Every Bargain and Sale ſhall be ex- 
pounded equally and indifferently be- 
tween both Parties, becauſe they had 
their Original in Equity; but other- 
wiſe it is of Gifts and Grants at Com- 
mon Law, which are taken ſtrongeſt a- 
gainſt the Grantors. n 
* HI before the Statute, a Man had Kell. 55. 
Bargained and Sold to 4. and after- 
wards had executed an Eſtate by Live- 
D to B. the firſt Vendee had been with- 
out Remedy, cauſa qua ſupra. 
Fi »'dmſ OW A Bar-: 
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Cro. Jac. A Bargain and Sale of Land to F. &. 
in Fee, with a Proviſo, that if the Bay- 
gainor pay ſo much at ſuch à Time, 


the Bargaiz and Sale ſhall be void; 


and the Bargainet covenants not to in- 
ter-meddle with the Profits ; but for the 
Default of Payment, the Bargninor is 
Dowſly o. Tenant at Will to the Bargazree ; and 
Black- if he makes a Leaſe for Years, he is no 
Bridz. Di ſſſei gor to the Bargainee, becauſe no 
man 121. Wrongful Intention; and when the Leaſe 
expires, he is Tenant at Mill. 


Fourthly, The Manner of Pleadint 
HBaargains and Sales. 


co. Lit. A Bargain and Sale is a Deed Eu- 
251 be rolled, and as ſuch muſt be pleaded; 


Co. Lit. 


225.6, the Deed it ſelf, whereby the Uſe it 


5Co. 53.4. ſelf originally paſſes, is a Matter in 
Pais, and muſt be ſhewn to the Court, 


and not the Tenor of the Decd 
which is on the Roll of Record ; for 


the Enrollment is the 'TranſaQion of 


the King, or his Courts of Juſtice ; and | 


therefore they have the Eftcem of un- 
doubted Fruits; and conſequently Grants 
to the King, or Inſtruments to any Sub- 
jects made in open Court, are Records, 
and uncontroulable ; but the Deeds of 
Subjects privately made, not in open 
Court, when the Party claims ag the 

Be ate 


Date or Execution of theſe Contracts, 

'2 have not the Sanction of Records, tho 

the Deeds be after publickly Ackrow- 
; * hedged and Enrolled; for the private 
Contract may be falſely and fraudulent- 
I dated, or ill executed ; and therefore, 
tis neceſſary they themſelves ſhould be 
'® ſhewn, ſince the Party from their Com- 
mencement derives his Title. 

But the Tenor of an Eurollment is a Ibid, 
Record which can't be produced ; be- 
cauſe, tho tis pry an. an * 
Copy, vet it may be the true 0 
« Ale Deed. 4 1.2 RE . 

But the Act of Enrollmeut is a Tranſ- 4Co. 11, 
action of the Court, and therefore can't 
be denied; but as all other Records may, 
by Pleading Na tiel Record, and the Ro. Rep 
only Trial is, by ſhewing it; but the“ 
Time of Enrollmeut, when it doth not 
appear on the Rolls it ſelf, as antiontly 
it did not, was to be tried by a Jury; 
but when the Time doth appear on the 
Roll it felf, as it hath donc ſince the 
Oſhce of Errollizents, it ſhall be tried 
by nothing but it ſelf, TOP Ss 1 
Hence it follows, that if an I- Iaſt. 6% | 
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fant Bargains and Sells his Lands 1 
by Deed, indented and enrolled, yet 1 


be may plead Nonage; for notwith- 
ſtanding the Statute, the Bargainee 
claims by the Deed as at Common Law, 

my which 


Bro. ibid 
. 
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which was, and therefore is ſtill defea- 
able d ] deft on 

21nft.673- But if an Infant contracts in open 
Emo, Court; as if he acknowledges a Statute, 
328. Ge. he can't plead Nonage againſt it; 
8.55114. for if the Court have allowed him to 
have a contracting Power, there can be 

no Averment to the contrary, 

2Inſt. 63. If an Infant makes an Obligation, 
and afterwards acknowledges and en- | 

rolls it in open Court, he can't plead 
 Nonage ; for the Recognition of any 

Perſonal Contract, amounts to the ma- 

king of one, for the Deſign of all Perſo- 

nal Contracts is but to acknowledge an 
Obligation, which, when done in Court, 
is not to be controverted; but in real 
Contracts, the Deſign of the Statute is, 
that the Inſtrument it ſelf, with apt and 
ſignificant Words ſhould paſs the In- 
tereſt, and not the Recognizance, which 
is only a ſolemn Act appointed for fur- 
ther Notoriety; and therefore the Par- 
ty muſt claim from . the Words that 
transferred the Eſtate, which are only 

in the Deed. | e 
2Iaſt. 676. But if an Infant acknowledges the Sta- 
tute or Obligation in Court, he may avoid 
it by an Audita Querela, for he is inſpect- 
ed in Court, and the former Act may 
be annulled by an Act of equal Autho- 


rity. 
By 
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zy the Common Law, a Deed ac- 
Z knowledged by the Hnsband and Mise, 
binds. only the Husband ; for the Wife 
can't be examined by any Court, with- 
out a Writ, and there isno Writ allowed 
in this Caſe, for the better Security of - 
Wives, who are, by our Law, entire 
ſubjected to the Will of the Haurband;, 
ſo that the Court is not impowerd to 
take ſuch an Obligation, but it is an 
Act extrajudicial. FI o 


But the Cuſtom of London, that al- nes 3: 
lows them to trade ſeparately, binds S 1. 
them alſo by ſuch Obligation. © © 

If a Man acknowledges and enrolls Bro. ibid. 
a Deed, he can't afterwards plead Bioor 42. 
Dureſs. | TR of: „ 
If a Man makes a Leaſe for Years Ouen 
the roth of May, and afterwards Bar- e 
gains and Sells his Land, and antedates Howard's 
the Deed, the Acknowledgment and En- . 
rollment the 1oth of April, the Leſſee 
is without Remedy ; becauſe there is an 
Averment againſt the Record. - _ 

The Party that claims by any Bar- Yelv.213. 

gain and Sale muſt ſhew in what Court Co. 7. 4 

the Deed is enrolled ; becauſe he muſt 

ſhew all Things in certain -that make 

out his Title, and otherwiſe his Ad- 
verſaries would be put to an infinite 

Search before he could traverſe with 


Security. TL = 
Secondly, 


ow. 


110 


Uſes and Trufts, 


Secondly, Of Conenants to fland ſeized 
upon Confideration of Blood; of which © 


Billing-- The Original of it was in this Man- 

e, ner before 27 H. 8. When any Man co-- 

Mich. 9. venanted to ſtand ſeized to the Tſe off 

W. another, the Remedy was zeo-fold. | 

Firſt, By Action at Common Lau 

upon the Covenant, and thereby Da 
_ only werc recovered. 

Secondly, In Chancery ; and here the 

38. Remedy aroſe thus; when any Man co | 7 

8 16. venants to do a 'T hing, the Party is 

firſt bound in Conſcience to perform te 

Thing it ſelf; and if that can't be, then 

to render Damages for not doing of it; 

thete fore the Chancery that examines 

the Conſcience of Men's Actions requires 

- © ſpeci fich Performance of the Thing it 

ſelf, where it can be had: But the Con. 

mon Law could not carry this Covenant 

Plow. fo far without offering Violence to its 

Com. 308. On Rules ; for the Common Law re- 

quires Livery, and to allow an Action; 

for a ſpecifick Performance makes the 

Agreement binding without it; but b 

the 27 H. 8 theſe Uſes are executed, and 

therefore no Action lies; for there can 

be no Complaint for not transferring 

the Thing, when the Statute transfers it 

to the Party himſelf, Cove: 
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| Covenants. to ſtand Seized in Conſi- Plow: 


Com. 30 Jo 


deration of Marriage, need not be in- 
dented or enrolled, for they are not 
within the Statute of the 16th ; for Mar- 
riage makes it publick, and it was not 
thought fit to publiſh it any otherwiſe. 

And here tis to be conſidered, | | 


1. Mo muſt Covenant 70 ſtand Sei- 


zed, and to whom. 


Seconly, What Confideration 55 nece(- | 
| ſary to a Covenant to fand ſeized, 

Thirdly, By what Words a Man may 
Covenant to fand Seized, 

Fourthly, The Hfets of a enen to 


Stand ſeized. 


Firſt, Who may "ESR to land Seized, 
aud to whom. 


Tenant in Tail Covenants to ſtand Cro. El. 
Seized to the Eis of himſelf for Life, Bonding: 
FRE aye 5 5 _ Son 01 Toy . 
mee ad on Power Caſe. 279 
ſing of an Eſtate for Lt, b the Ka- Biyth- 
—_ de Donis, which he hath not paſ- Blyth- 
fed out of bimſelf, it is ill in hint as On: oY 
it was before; and the Remainder is void 
in its Creation n and therefore there can be 
no Mine at” ef it, for the Execution 
muſt be immediate by ehe Statute of 
Uſes ; and therefore a Fine afterwards 
en * it. 


But 
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- But it ſeems in this Caſe, that before 
the Statute, the Chancery would oblige 
to a Fpecrfick' Performance by Fine a- 
gainſt the Party himſelf, but not againſt 
his Iſue; Cure. 316 Rt 


Secondly, hat Conſideration is neceſ 
ſary to a Covenant to ſtand Seized, 
and how far it extends. 13 5 


Tho a Man can't Bargain and Sell 

but upon Comſideration of Money, yet he 

may Covenant to ſtand Seized upon o- 

ther Conſiderations beſides that of 

Cro. El. If a Man, in Conſideration that J. S. 

394+ was bound in a Recognizance for him, 

Covenants to ſtand Seized to his Uſe, 

this is good ;-for the Chancery will o- | 

blige a Specifick Recompence upon any | 
Agreement, where a Conſideration was 
performed on one Side; and where the 
Chancery would raiſe an Dye the Sta- 
PPP $7 oY; 
1 Leon. If a Man, ſeized of certain Lands, in 

pb + Conſideration that J. S. will pay his 

gett s 2 6 gs 9 | 

Caſe Debts, and certain Sums of Money that 

he ſhall appoint, out of the Profits of the 

Land, Covenants to ſtand Seized to the 

Uſe of J. S. for twenty-four Years, this 

ſhall not raiſe. a Uſe; for ſince the 

Debts are to be paid out of the * 

72 0 
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of the Land; this is no Conſideration 
to part with them, or veſt an Intereſt in 


| | 7. S. for the Conſideration ariſes from 
bis own Property, and not from any E- 
3 quivalent ; but otherwiſe it had been, 


ik the Debts were to be paid out of the 
proper Lands of J. S. cauſa qua ſupra. 
If a Man Covenants to ſtand Seized 
to the U/e of three Perſons, for the per- 
forming ſeveral Truſts to himſelf, his 
Wife and Children, and one-of theſe is 
his Brother, to him alone there is a 
Confideration ; and therefore he alone Cro. Car. 
is ſeized of the Intereſt under the Truſt 329. 
= * 3 * smith and 
aforeſaid. 5 ERS 0 2 07 Silo. - 
Iphere is a Difference between a Co- 1 Leon. - 
genant to ſtand Seized and a Feoftament ;; 93. 3 
for if a Man Covenants to ſtand Seized Plone 
to the Uſe of A. a Stranger for Years, Com.307. 
Go. the Remainder to B. his Son in 18 
Tail, this is void as to 4. for Want of 
a Conſideration, and the Uſe veſts im- 
mediately in B. and a void Le is as if 
no Uſe be limited; and if no Dye be 
limited, B. muſt take immediately, and 
not by Way of Remainder, or elſe ge 
can't take at all; for a Remainder ex. 
di Termini ſuppoſes a particular Eſtate, 
and B. muſt not be excluded, becauſe 
Uſes being Creatures of Equity,theParties 
Intent muſt be made good as far as poſ- 
ible, where there is a juſt and good 
8 + Ground 
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Ground for any Part of the Convey- 
ance. = Sh 7 | 

: Lew But if a Man makes a Feoftment in 

per Man- Fee to the Uſe of A. and a Stranger, 

wood. or Baſtard for Life, the Remainder to 
bis Son in Tail, this is good to A. far 
upon a Feoffment there necds no Conſide- 

ration to raiſe the Uſe, as is ſaid. 

5 Co.8. b. If a Man, ſeized of three Aeres, 

makes a Leaſe of one to A. for Life, 
and of another to B. for Life, and of ano- 
ther to C. in 'Tail, and then reciting the 
ſeveral Eſtates, Covenants after all the 
Eſtates finiſhed, to ſtand ſeized to the Uſe 
of his Brother in Fee; if A.dies, the Bro- 
ther ſhall have the Reverſion of that Acre 
immediately, and not expect till the 
other Eſtates are determined; for it 
muſt be conſtrued ſecundum ſubjetian 
materiam; and the Covenantor hath 
three diſtinct Reverſions in him. 


Thirdly, By what Forde a Man 11a) 4 
covenant to fland ſeized. z 
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vent. 138. If a Man, in Confideration of Nati 
M21 Ne ral Loce, and for Augmentation of his 


from 115 Daughter's Portion, Gives, Grants, Bar 
79179, gains and Solls, Aliens, Enfeofts and Con- 


2 Ro. Ab, 


787. firms certain Lands to J. S. his Daug- 


tor, with a ſpecial Warranty, and t 


Deed. is ogrolled, this enures by W 9 
6 | | 0 
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of Covenant to ſtand Seized, in Reſped 
of the Confrderation. : 

But if the Conſideration be not ex- Co. ſup. 
preſſed in the Deed, it ſeems no Uſe a- ew. 
1 iſes. | | | 3 8 Caſe, 

If a Man, in Chuſideration of Mar- March 


riage of his Son's Daughter, covenants 1 
that his Land ſhall Deſcend, Come and Pl. 267. 
Remain to him, or her, this is only a * 
Covenant Executory, upon which an 
Action lies, and the Force of the Cove- 
nant is not to alter the Deſcent ; but tis 
no Covenant to ſtand Seized, whereby 
he may be intitled in Chancery to a 
Specifick Performanc, _ | 
If a Man ſeized of a Roverſion Ex- 2 Vent. 

peltam upon an Eſtate for Life, Gives, zun $*- 
Grants, and Confirms the ſame to his Jones 
Son in Fee, in Conſideration of Natu- _ b 
ral Lope and Affection, expreſſed in the 9. Dix. 
Deed to the Uſe of himſelf for Life, the 
Remaindey to his Son in Tail, the Re- 
mainder to a Daughter, without Attorn- 

= ment or Enrollment, this Conveyance is 
void, and can't enure by Way of Covenant 

do ſtand Sized; for if it enures by Way 
of Covenant to ſtand Seized, the legal 
Eſtate out of which the Uſes riſe re- 
main in the Coenantor: But the Intent 


a of the Conveyance is to raiſe the Le- 
by Way of Tranſinutation of Poſſeſſi- 
07, and to transfer the Freehold, out 


I 2 of 


Uſes and Truſts; 
of which the Dies are to riſe to the 
Son ; but this Conveyance will not paſs 
that Freehold for Want of Attorument, 
and ry the Uſes can never ariſe by this 
Deed. | 
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0 Fourthly, The Effect of a Covenant to 
„ 2 ſtand Seized, 7: 


2 Ro. Ab If a Man Covenants to ſtand Seized 
790. N. 5. of the Manor of D. to the Uſe of J. &. 
this is void, though he afterwards pur- 
chaſes the Manor in Fee. 
Noy F. 19. If a Man Covenants to ſtand Seized 
= El. of the Land that he ſhall hereafter pur- 
chaſe to the Uſe of his Son, and after 
- purchaſes Land to the Uſe of himſelf 
and his Heirs, the Fee is in the Father. 
For if a Man binds any Lands, you 
muſt ſuppoſe him to have a Power to 
oblige them; for no Man can do that 
which he hath no Power to do; but he 
that hath no Intereſt, hath no Power to 
Ibid. per Oblige them; and therefore ſuch a Co- 
omnes. wenant in Equity, before the Statute, FR 
could not oblige him to a Specifick Per- 
formance, for that were in Equity, to 
bind the Land, which is abſurd ; and 
ſince the Covenant is void in Equity, 
there can be no Execution by the Sta- 
tute; for the Rules of Law are equal- 
ly ſtrict in, avoiding this * ; 


for 


_— 


for in Law, every Diſpoſal ſuppoſes a 

precedent Property; and by Conſe- 

quence, every Covenant to ſtand Seized 

preſuppoſes a precedent Serzin, * 

Buy the ſame Rule tis ſaid, that if 0. 

the Mortgagor, in Conſideration of ſo 

much Money paid by J. S. Covenants, 

that after Redemption, he will ſtand 

ſeized to the Uſe of J. S. and his Heirs, 

this is a void Co aut; but if a Feoff- Noy 19. 

Ment be made to 4. to enfeoff B. to 

the Uſe of C. and 4. enfeoffs B. with- 

out the Limitation of any Le; yet it 

ſhall be to the Uſe of c 

So if a Man covenants to purchaſe 

Land by Michaelmas next, and before 

Eaſter following, to levy a Fine to ſuch Cro. El. 

Uſes, and accordingly purchaſes Land, 42. 

and levies a Fire, it all be averred to Noy 19. 

be to the Uſes limited in the Covenant. 

For a Man may declare the Intent of 

a future Act, which he had no Power yo. 8 

to do at the Time of the Declaration ; 

for to declare the Intent of a future Act, 

doth not ſuppoſe an immediate Power 

of doing it; but the doing any Act it 

ſelf, which the Law allows to be good 

and effectual, preſuppoſes the Power of 

doing. 5 nt 
Another Reaſon why the Die decla- Cro. El. 

red upon the Covenant in the firſt Caſe N 

of Land after purchaſed is bad, is this: * 

TE W be- 
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becauſe the Uſe muſt be limited by the 
Donor or Feoffor; for he muſt limit the 
Uſe, that at the Time of Limitation 
had the Diſpoſal : Now in this Caſe the 


Donor limits the Fee to the Purcha- 


ſer, which controuls the Intent of the 


| Covenant. 


Secondly, Of Uſes in Poſſibility. 


Firſt, Of Executory Fees. 
Secondly, Contingent Remainders, 


Firſt, Of Executory Fees, How Ex- 
ecutory Fees begun, and how the Rule 


of Law, that no Fee can be limited upon 
a Fee, is evaded, is already ſhewn ; and 


when an Executory Fee is well raiſed, 
that it can't be deſtroyed but upon Alic- 
nation, upon good Conſideration, Gc. 
is ſhewn ; and how Executory Fees 
may be limited, is here to be conſider- 
ed, and they are to be governed by three 
A 


1. That all Limitations that tend to 


the Proviſion of the Family, and to ſe- 

cure againſt Contingencies that are with- 

in the Parties own immediate Proſpect, 

are to be favoured. 

2, All Limitations that Perpetuate 

or tend to Perpetyity, are in it 
vol 


3 


. 
„ 
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void and repugnant to the Policy of 


the Law. 


Aud therefore it is to be ſcen what is a 
Perpetu Ity, 


A Perpetuity is the Settlement of an Caſe of 


© Intereſt deſcendable from Heir to Heir, {2% 23 


4 Not. 1. 


ſo that it ſhall not be in the Power of Arg. 6. 


him in whom it is veſted to diſpoſe of Pop: 79, 

it, or turn it out of the Channel, 100. 138, 
The Þroonveniencies of which are, that 9. 1 And. 

the Eſtate is made uncapable of anſwer- 139 14% 


. 4 R 6 
ing the Ends for which Perpetuity is 27 F 


maintained and eſtabliſhed ; for it puts 
it out of the Power of the Owner to pro- 


vide for the Neceſſities of his Family, 
or the Extremity and various Changes 
of his own Affairs out of the Eſtate; 
beſides it would be of univerſal Damage 
to the Common Wealth ; for it would 
ſhut up all Converſe, by making theWay 
of Communication between Land and 


en”! utterly impracticable; to know 


therefore how far a Limitation may be 
alloweg, without theDanger of being con- 
ſtrued a Perpetuity, tis to be confidered, 
what Limitations are conſiſtent with 
theſe Rules of Reaſo and Policy. 
Firſt, the Law in all Caſes, allows 
the Limitations of Eſtates for Life, to 
Perſons in Being ; for there can be no 


Danger in ſuch a Common Limitation, 


r_— nor 
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nor any Deſign to Perpetuate; and:there- 
fore here the Party is reſtrained from A. 
fienation farther than for his own Life. 
- Secondly, The Law allows of no E. 
ſtate of Inheritance that goes in lineal 
Succeſhon ; but what is under the Power 
of that Perſon to whoſe Repreſentatives 
the Eſtate muſt deſcend, and to. eſtabliſh 
a Right of Succeſſion, and yet to reſtrain 
the Power of Alienation is to Perpetware ; 


and therefore to limit an Eſtate of Sue: 


ceſſion, determinable upon remote Con- 
tingency, tends to a Perpetuity, ſince 
none can purchaſe with Security, while 
ſuch a Cloud hangs over the Eſtate. 
Which Rules are equally obſervable 
in Freeholds and Chattels 


| Firſt, Ii Freeholds, 
Cro. Jac. Tf. an Eſtate be deviſed to J. K. in 


Roll. 2. Fee, and if he dies without Iſſue in the 
Rep. 196, Life of 7. N. then to J. N. in Fee, this 
$18; $6. 7 2 
Leon. 64. is good; for an Eſtate determinable up- 
Dy. 44. on the Compaſs of a Life, is equally a- 
p. 7. greeable to the Policy of the Common 
Law, and can't but be as good as the 
Limitation during a Life; for why may 
not a Fee be contracted to an Eſtate for 
Life, as an Eſtate for Life be prolonged 
Per Holt to a Fee upon a Contingency.  _ 
8 But if an Eſtate be limited to 7. &. 
Dy.7. in Fee while 7. N. hath Iſſue, Remain- 
Vaugh. | | . der 


A ; 
272. 
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der to J. D. this is void to J. D. for this 
comes within the Danger of a Perpetui- 

ty, and doth not determine within tho 
Common Compaſs of an Eſtate for Life. 
SGracecondly, Chattels. 

A Grant of a Leaſe for Years to J. S. co g R 
for Life, Remainder to 7. N. is not 9. 
good to 7. N. for as Leaſes for Years 

being under the Power of the Freehol- 
der, they are recovered as Chattels, and 
go to the Executors; and a Chattel 

can't be limited for Life with a Re- 
mainder over; becauſe this would cre- 

ate great Inſecurity in Common Traf- 

fick, 925 5 | 


But in Caſe of Deviſes, the Courts 
of Common Law are governed by the 
Rules of Equity to ſupport the Intent of 
the Teſtator; and therefore ſince the 
Time of H. 8, when long Leaſes could 

> firſt be made with Security, a Deviſe of 
a Term for Years to one for Life, with 
the Remainder over, has been allowed, 
'* and the Chancery has forced the Te- 
nant for Life, to give Security to the 
Remainder Man ; but becauſe this was 
found to multiply Suits and Vexation, 
it was thought more convenient, that the 
| Tenant for Life ſhould alien according 
to the Intereſt he had in him, which 
was only during his own Life. 


7 . But 
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8 Co. 8). But the Denſe of a Term for Years 


prong in 'Tail, with Remainder over, is void 
Caſe. to the Remainder-Man ; for that, accor- 
7 Ro, id. ding to the former Rules, would intro- 
venſthorp duce a Perpetuity. | 
and Aſh- The Limitation of a Term for Years 
fo, * in Tail, is an abſolute Diſpoſition of 
Reeve, the Term, and it ſhall go to the Ex- 
Caſe. ecutors. 3 | 
Mod Rep If a Term for Years be limited to a 
115. Bur- Man and his Iſſue, and if the Man dies 
en without Iſſue, the Remainder over, this 
Net. 1. is void, becauſe the Contingency is not 
dre. 4: to happen till after a Succeſſion, 
Duel. If a Term be limited to A. for Life, 
| turſt's Remainder to his 1ſt, 2d, and 3d Son in 
Caſes Tail ſucceſſively, the Remainder to a 
Daughter, or to B. (a Perſon 11 Ede) | 
if the Party hath no Sons; but after- 
ward a Daughter, neither the Daughter 
or B. ſhall take this Remainder ; for 
this is an Affectation of a Perpetuity, and 
is not a Limitation meerly upon an E- 
ſtate for Life; but it amounts to a Limi- 
tation upon the Failure of the Perſon in 
the lineal Order to Succeed into the 
ſame Eſtate. | 5 
Ae. u, But if it be limited to 4. and if he 
12. 2 4g. dies without Iſſue, to B. the Remain- 
2 55 der is good; for here it is not a Limitati- 
44, vide on to the Iſſue, but upon a Contingen- 
Child and cy, which if it doth not happen, it 
ru A makes the whole Term veſt in the 
Car. 459 Party 


n 
s 
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Party; and if the Contingency doth 
fall, the Remainder - Man has it. up- 
on the Determination of an Eſtate for 
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If a Term be ſeviſed to 4. for 18 
Years, the Remainder to B. for Life, 


the Remainder to the firſt Iſſue of . 


this is good. 
If a Term is lunited to H. and the 


Duke e 
2 Heirs of his Body, and if T. dies with- . 
> out Iſſue in the Life of H. Remainder Caſe, Trin 


to C. and his Heirs, this is good; for 34 Car. . 
H.'s Term is not taken from him by 

any Contingency, which muſt of Neceſ- 

ſity happen, during the Life of him in 

whom the Eſtate is veſted. 

Where a long Leaſe is limited to A. Trin. 21. 
for 60 Years, if he lives ſo long, Re- Car. 2 
mainder to B. his Wife for 60 Years, 2 
if ſhe live ſo long, Remainder to C. Pol. 35. 
his Son, and his Executors, if he out- 
live 4. and B. but if he dies in -their 
Life-Time, leaving Iſſue, then to the I- 
ſue; and if he died without Iſſue, li- 


ving 4. or B. the Remainder to D. In 


this Caſe, if C. dies without Iſſue in 
the Lie of 4. or B. D. ſhall have 
the Remainder; for the Remainder of 
the whole Term is veſted in C. which is 
not diveſted out of him, and veſted in D. 
upon Failure of lineal Succeſſion to C 
but not till the Death of C. without If- 
ſue, during the Lite of A or, B. : 
0 
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Not. 1. As the legal Eſtate of a Term may 


* ho deviſed, ſo the Truſt of a Term 


may be limited. 
R's A Limitation of a 'Term for Years 


erltaff. to 4. for Life, the Remainder to the 


Right Heirs of B. a Perſon in Ef, is a 
void Remainder; and after the Death 
of 4. it ſhall revert to the Donor ; be- 

cauſe this might tend to the Eſtabliſhing 

an Eſtate of Inheritance in a Chattel, 
and putting it out of the Courſe the 
Law had ſettled for it, whereby it ought 
to go to the Perſonal Repreſentative. 
If a Term be limited to 4. for Life, 
the Remainder is in the Donor ; if a 
chan. Term be limited to 4. for Life, the Re- 
Rep. 8. mainder to the Right Heirs of the Do- 


nor, this is a void Limitation, becauſe | 


the Reverſion is in him. 

If the Truſt of a Term be limited 

to 4. for Life, the Remainder to B. P. 

may diſpoſe of the Remainder ; but if 

a Term be deviſed to 4. for Life, the 
Remainder to B. B. can't diſpoſe of this 
Remainder ; for by theRules of Common 

2 4. N. ver, for a Man that only may have 
66, 6, 10. Right, has at preſent no Right in him; 
R. 4). and while the Rules of Law ſay 
he has no Right, it is deen 
n an 


Goring to twenty diſtinct Perſons in Eſſe is 9 
and Bick- good; but the Limitation of a Term 


Ch. Rep. Law, a Poſſibility can't be granted o- 
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and repugnant, to allow. him to act as 
a Perſon having Right by transferring 
an Intereſt to another. B. in this Caſe 
has only a Poſhbility to have a Right, 
Z becauſe the Eſtate of J. being of uncer- 
tain Duration may outlaſt the Term for 
Years; but in Chandety:; where the 
'Truſt is examined, they allow a Man 
to provide for his preſent Occaſions out 
of what he may poſſibly have; and 
a Purchaſer of it ſhall not loſe the 
probable Advantage, ſince he hath gi- 
ven for it a valuable Conſideration. 
As to Executory Fees, there is ano- 
ther Difference, where they riſe by 
Way of Uſe, and where by Way of 
S ii bor; 0 or ban] 207 -: 
Firſt, If it riſes by Way of De, Oro. EL 
there muſt be a Seizin in Somebody * * 
to be executed in the Grantee of the Reynolds 
contingent Je, whenſoever the Con- 4 16 
tingency happens; for if there be not C. C. 
a Perſon that can be ſeized of a Uſe, 169. 
there can be no LDſe; and conſequent- 51 
ly there can be no Execution of it; 142. 
therefore if a Man covenants to ſtand 
Seized to the Dye of himſelf in Fee, 
till ſuch a Marriage takes Effect, and 
then to the Dye of himſelf for Life, 
the Remainder to his Wife, his Son, 
Oc. and before the Marriage he makes 
a Feoffment in Fee, Gift in Tail, or 
„ 1061113. eee 
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Leaſe for Life, upon good Canſiderati- 
on, without Notice of the Uſes, the E- 
ſtates limited after the Marriage ſhall ne- 
ver ariſe ; becauſe here is Nobody ſeiz- 


ed to ſuch Uſes, and the ſame Law is 


of Feoffments to ſuch contingent Uſes. 


38 But if in this Caſe he had made a 
Wood ang Leaſe for Years, he would not have 


Reynolds deſtroyed the future Je, but only 
Gro Jae. have bound it; becauſe: there is a Sei- 
in, out of which the Uſe riſes; and 
at Common Law, if the Feoffees 
had made a Leaſe upon good Confi- 
deration, as in this. Caſe, it would have 
bound the . Lands, and conſequently 
Ceſtuy que Uſe muſt have the Profits of 
the Land thus leaſed ; and in this Caſe, 
ſince the Statute, the Covenantor has 
the ſame Power of obliging the Fee; 
and therefore thoſe to whom the con- 
tingent Eſtates are limited muſt take 
it under the Charge. Ouære. 
Feoftment to the Uſe of A. in Fee, 
and if B. pays ſo much, &c. then to B. 
in Fee; A. deviſes his Land, and dies, it 
deſtroys the Contingent Eſtate; other- 
wiſe it is, if he had deviſed Portions 


1 Moor 
733, 


out of the Land, for that could not 


alter the Freehold. | 
Cro. Jac. A Recovery doth not bar an Execu- 
592, 3. fory Fee; for the Recoveror with No- 
tice, and without Conſideration, is ſeiz- 
ed to the former Les. Second- 
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Secondly, Contingent Remainders; and 
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Secondly, By Way of Desiſe; if a 
Man deviſes Lands to A. in Fee, and 
upon fuch Contingency to B. in Fee, 
A. makes a Feoffment in Fee; this 2 Ro. Ab. 
doth. not deftroy the Comtrwgency; for 93. 
by a Deviſe, the Freehold it ſelf is 
transferred, and there needs no Per- 
ſon to be ſeized to cxecute an Eſtate 


in the Deviſee, as muſt be where a 
Feoffment is made to Executory Uſes. 


But if a Man deviſes it to 4. for 2 Ro. Ab. 
Life, with a Contingent Remainder; 79% - 
if 4. makes a Feoffment in Fee, this 
deſtroys the Contingent Remainder ; be- 
cauſe there is no particular Eſtate to 


ſupport it. 


here it 1s to be confidered, iſt, In 
what Manner they are to be executr- 
ted. ; | 


As if a Feoffment be made to J. & 
in Fee, to the Uſe of A. far Life, Re- 


mainder to his 1ſt, 2d and 34 Son, the 


three plain Preliminaries to this En- : 


Pry. 
5 Firſt, There ought to be a Perſon 100. 126. 


leized to the Dye at the Time when * 
„ 1 the 
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the Uſe is executed; and this, as is ſaid 


Pop. ja. 


be ſeized: 


before, is Plain by the Words of the 
Statute; oiz. V any Per ſon tand o 
Secondly, The Eſtate for Life is imme: 
diately executed in 4. the Remainder 


in Fee to B. by the Statute ; becauſe 


the Uſe is immediately in them, and 


they have the Poſſeſſion in the ſame 


Manner they have the Uſe. : 


1 Co.t26. 
a. Pop. 7 2. 
1Co. 136. 


a, 


Pop. 73. 


1Co. 132, 
1337 134. 


Thirdly, No Poſſeſſion can be imme 


diately executed in the Sons, becauſe 


they are not in Being; and therefore ca- 
Poſſeſſion. | OWE, 

 'Fhe Non-performance of all theſe 
Rules, cauſed two falſe Opinions in 
this Matter in the Debate of Chadley's 
A — 


Firſt, Some thought, according to 
this ſecond Rule, that the whole Poſ⸗ 
ſeſſion muſt be executed in 4. and B. 
and therefore that the contingent Uſe, 


when it falls, was executed out of the 
firft Livery; - and the Eſtate formerly 
in Feoffees; and this by the Words of the 
| Statute; the Eſtate that was in the Feof. 
fees hall be in Cæſtuy que-Uſe; and 
hence they inferred, that ſince the 
"Gs 


Eſtate 


pable of no Property, neither in Uſe nor 


EW: 
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Eſtate was executed by the Power of Ska 
the Statute, it muſt 'be preſerved till 
ſuch Execution by the fame Power; 
and therefore they ſaid, the Contin gent 
Remainders were in Abbyance, aid not 
extinguiſhable by the Allenaticn of Te. a 
nant for Life. T 

But this is 4 Miſtake; Firſt, becauſe 100. lh 
this is contrary to the firlt 1 7 10 rand. 33% 
for that ſuppoſes an Eſtate in. . . A 
the Time of the Execution. os 


. © 


Secondly, Becauſe it is * to ths 
Nature of an Aeyante by the Rules of 
Law: for if chere be Tenant for Life:; 
Remainder to the Right Heirs of 7 = 3 
living; if Tenant for Life dies, or ali- Co1,135; 


ens, during the Life of J. 8 the me 
mainder is deſtroyed. 


Thirdly; Beeauſe it would create, a ber 
PetWtye . 


N 


.* 1 
wat A *% 


Soins add alt eee or: x Co. 430. 
this Doctrine, that a Shu would, Ttiſe ge Fop29: 


= 7 $0. 1And. 
out of a Le. „ ee e, 34 
17 2441 1Co, 136. 


Others beld a ain op ion; = 25 
and they” thought there was an 9 | 
| tnediate | Real veſted in 7. , 
to ſerve the Chatingent Le Ae 

| it falls; and that this Eſtate was deter- 105. 149, 


K minable“ 


d 
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123 Uſes and Trutts. 
the Uſe is executed ; and this, as is ſaid 
before, is Plain by the Words of the 
Statute; ois. 1f any Perſon ſtant or 


be ſeized; 


Pop. 74. Secondly, The Eſtate for Life is imme: 


diately executed in 4. the Remainder 
in Fee to B. by the Statute ; becauſe 
the Die is immediately in them, and 
they have the Poſſeſſion in the ſame 
Manner they have the Uſe. 


1 Co.t:z6. Thirdly, No Poſleſhon can be imme- 
23 diately executed in the Sons, becauſe 
2 they are not in Being; and therefore ca- 


pable of no Property, neither in Uſe not 


Poſſ ion. 1 
The Non- performance of all theſe 
Rules, cauſed two falſe Opinions in 
this Matter in the Debate of Chudleys 
Ca. 


Firſt, Some thought, according to 


this ſecond Rule, that the whole Poſ- 


Pop. 73. ſeſſion muſt be executed in J. and B. 


175 13% and therefore that the contingent Le 
when it falls, was executed out of the 
firft Livery; and the Eſtate formerly 


in Feoffees; and this by the Words of the 
Statute ; the Eſtate that was in the Feot- 


fees fhall be in Ceftuy que Uſe; and 
hence -they inferred, that fince the 
ES Eſtate 
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Others held a different Opinio 
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Eſtate was executed by the Power of + 


the Statute, it muſt be preſerved till 


ſuch Execution by the ſame Power; 
and therefore they ſaid, the Contingent 
Remainders were in Abeyance, atid not 
extinguiſhable by the Alienation of Te- 
nant for Life. We 97 1 | i # 13 3 
But this is 4 Miſtake, Firſt, becauſe 100. 136. 
this is contrary to the firſt Preliminary; *;. ... 
for that ſuppoſes an Eſtate in. J. S. at 929 


= 


the Time of the Execution, 


Secondly, Becauſe it is contrary to the 


Nature of an A4beyarnre by the Rules of | 
Law; for if there be Tenant for Life; 


Remainder to the Right Heirs of —= 
living; if Tenant for Life dies, or ali- Co1,135; 
ens, during the Life of J. S. the Re- 
mainder is deſtrop e.. 


Thirdly; Beeauſe it would create a Per- 


n- 


Some add another Conſequence” of 1 co 338. 
this Doctrine, that a Uſe would. tiſe 9: Pogg. 
out of a Ve. o. 1And, 

wink a Je. 3 „ n Ait, 
AE : 4 3 1Co, 136. 

\ Cre. El, 


7 
7 
5 


| 92 Hz | er | MN 3; ag 
| and they thought there was an im 


mediate Remainder. veſted in —_ 
to ſerve the Contingent. Uſe when 
it falls; and that this Eftate was deter- 100. 12g. 
| 1 


1 tho Rifng a and Execution 
of. the Gaal per be Fi wot 
this could not be, Fir aufe thi 
al A e, ſecond a 
Eſtate. is, immediately 
but 17 this Opini- 


for it ariſes to 


bim upon the ſame 


he. could not have a. Fee 


5 
5 Pefdre; for chen there would be a don: 
ble Fee. 


ic Seegndly, Bacauſe J. S. would 1 2 
ainder without any Grantor, and 


100. 128, the. Law leaves. it to-Paxtics to limit their 


own. Eſtat. 
limited an, 
E gal Limitation. 


1 Kindly, f a Romginder be. veſted 


;'and where Nobody has 
ate, there can be no le- 


| e mul puniſh Waſte, and en- 
al 757 a Forfeiture ; but the Party de- 


him only, an Inftrument to convey it 
to others, | 

I' be true Opinion is, that the legal 
Eſtate is executad- in A. and! B. but the 

Cgqutingent Remainders are not ugterly 
Lol, Noe the Polls hy the. Statule 

2 in. Ho ſame ings vt 

as. the Ue i nited; therafare: th 


A 1 ee — 


on, $i 125 1 1 in 5 is only Haecutay; 
. 5 f that the Eſtate, of 7. 4 


$gned, him no ſuch Benefit, but made 
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Ates and Trusts. 
remains a Poſſihility of Pofz {jor to 
the Feoffees, to this 1 th only, that 
when the, Contingency happens, then 
the Poſſeſſion may be transferred to 
the Remainder-Man; and if this is an 
Eſtate not known before, and ſo has 
no Determination at Common Law, 

yet it is ſuch a one as muſt be raiſed 
by the Intent of the Statute, and all 
its Ends could not be anſwered without 
it ; and therefore to ſuppoſe, as in the 
other Qpinions, no Eſtate in the Feof- 
fees, or to reduce it to the Standard 
and Rules of Common Law is equally 
falſe and impraicable. © 


Secondly, Hoco | they may be dife ate 1. 


iſt. Where there is. no Power of Re- 
vocatioꝝ given. 2dly, Whey there is 


expreſs Power of Revocation. 


 Firft, Where there is no Power of 
Revocation expreſſed ; ſince Executory 
Fees, as is ſaid, and Contingent Re- 
mainders tend to Perpetuities, they are 
conſtrued according to the ſtricteſt Rules 
of Law, and as fir as pollible; put un- 
der the Power of the Eſtate that ſup- 
1111 
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Uſes and Trufs. 
And hence came the Diverſity be- 
tween deſtroying and contingent Re- 
mainders, and an Executory Fee. 


132 


A Remainder is the Reſidue ' of a 


particular Eſtate diſpoſed of by the ſame 
Conveyance; therefore ex v1 Termini 
it ſuppoſes, : „„ 


Firſt, 4 particular Eſtate in Being. 

Secondly, That individual Eſtatè that 
was made by the ſame Conveyance as 
the Remainder. 22 


Pop. from Thirdly, 11 (1 uppoſes an Exiſtence o 


70 1083. hig Eſtate when the other goes out 
of Being. e 1 
Fourthly, It ſuppoſes the Eſtate ſhould 
remain in the fame Manner as it «as 


diſpoſed. _ 


1 Co, from Therefore if a Man makes an Eſtate 
120% to the Uſe of A. for Life, Remainder 


140. 


1And. to his 1ſt, 2d, and 34 Son in Tail, Re- 
from 399 mainder to B. in Fee, and 4. makes a 


z © > * , y o 
on. born, the Contingent Remainder is de- 
3% 3 by 1377S OL, | N 
42 ticular Eſtate is extinguiſhed, and after- 


wards, by the firſt Rule, there would 
ariſe no Remainder of it. 
4 Leon · If Lands be given to one in Tail, if J. 8. 
23 comes to Veſtmiuſter, and the Remain- 
der to him in Fee, Tenant in Tail 1 * 
6 oy | the 
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ſtroyed; for by the Feoffment, the par- 


wt Wo £©> ond 


2 ** 
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make Partition, tho' J. 5. does come 


to Weſtminſter, '&c. he thall take no- 
thing; for the individual Eſtate is alter- 
ed, and the Prechold altered by the 
Partition contrary to the ſecond Rule. 
Tf Lands be given to A. and B. for 4 Leon. 


the Life of C. the Remainder to the 23). 


Right Heirs of the Survivor; if 4. re- 


| leates to B. the Heirs ſhall take no- 


thing, cauſa qua ſupra. . 


- A. ſeized in Fee deviſes 15 Laud to Ray. 28. 


his eldeſt Son Thomas for Life, and if 1 Sid. 4). 


1 Kell. 29. 
Time 119. 


he dies without Iſſue living at the 


of his Death, to Leonard another Son, 1 Salk. 


and his Heirs ; but if Thomas has Iſſac 224. 223. 


living' at the Time of his Death, then 
that the Fee ſhouldremain to the Right 
Heirs of Thomas for ever. Thomas en- 


ters after the Death of the Deviſor, 


and ſuffers a Common Recovery; it was 
refolved that the Fee that deſcends to 
Thomas immediately after the Death of 


the Deviſor, did not merge the Eſtate 
for Life, contrary to the expreſs Words 


of the Deviſe; for the Remainder to 


Leonard muſt be conſtrued to be a Con- 


tingent Remainder, becauſe it is limited 
to take Place upon the Determinatio! 
of the Eſtate for Life; for and can't be 


conſtrued as an Executory Fee ; becauſe 


K 3 there 


133 
the Eſtate deſcends on Copartners; they 
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cdeni 


2 Saund. 
from 380 
to 38. 

Sampſon 
Shelton's 


Caſe 


Sa WH . y ' ne. * a” 16 — 4 6 W 


there is no Fee limited to Thomas, bu 


upon e therefore if 
con 


the Law ſhould conſtrue the old Inhe- 


ritance that deſcends to Thomas, in the 
mean Time to be a Merger of the E. 
ſtate or Life, it would immediately 
have deſtroyed the Contingent Remain- 
not ariſe as an Executory Fee out of the 
Inheritance, ſince that was not deviſed, 
but deſcended ; and therefore they con · 


ſtrued the Eſtate for Life to have a 


Continuanee in T hoxzas,and that the Re- 
werden A hot e in him: tr 
they had not conſtrued it to be a diſtinc 
Eſtate for Life in Thomas, there would 
have been no Foot for a Contingent 
Remainder to Leopard; and they could 
not conſtrue it as an Exectrtory Fee, 


in Leongrd, when, there was no Pre- 
Fee limited to Thomas 3. and 


= 7 » i 


ſince it was a Contingent Remainder in 


Thomas, the N deſtroyed the 


particular Eſtate ; and by Conſequence 
deſtroyed the Contingent Remainder, 
before ſuch Contingency happened. 1 
Leo. fol. 11. Plunket and Holmes. 
A Man deviſes Lands to his Wife for 
Life, and if ſhe has a Son, named 
Sampſon, the Remainder to him and 
his Heirs, the Deviſor dies, the Wife 


takes 


* 1 „ owe Sod aft 


Uns and Tents, 


takes another Husband ; the Heir at 

Law, to whom the Reverſon deſcended, 

' bargains and ſells in Fee to the Hys- 

band and Wife; a Son called Satp/0) 

is born, he ſhall not take the Remainder: ; : Sand, 

for when the particular Eftate deter- he 

mines by Merger, the Remainder can't 

and though the Wife had after 5 

diſagreed to the Purchaſe, thi this would 
only have revived her on Bitte, 5 But 

would never be good to limit on ith 

new Remainder. 


IF 


But if it had been by the fame Con: 1 


veyance, it * 4 'bben-etherwile; if a Levin. 
Feoftment in had been mad Eh 
J. S. to the Uſe of a Husband OG. 
Wife, Remainder to the Eldeſt Sen in OY a 
Tail, Remainder to e Husband's.; 77% 
Wife in Tail, tc. here is a Tail exe- 
cuted in the Huwband and Wife imme 
diately ; but this doth not drown the 
Contingent ' Remainder ; but when 'R 
Son is born, the Eſtate Opens and lets 
it in, after the Eftate for Life in t 
Husband and Wife is determined. 
For in Equity, the "Truſts 'arof 
this Manner, beèauſe this appeate N 
be the Patties Intention by their 'own 
Limitation, and the Statute” 


*M Poon, us the le is Iii,” 
* 4 
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Tenant for 'Life with a Contingent 
Remainder, Tenant for Life is diſſeized, 


the Contingency happens, the Remain- 
der veſts; for ſince Tenant for Life is 


put out by Wrong, he has a Right 5 
try, and in Judgment of Law his E 


ſtate. continues. 


Tenant for Life, with a Contingent 
Remainder, Tenant for Life is diſleiz; 


ed, a Collateral Warranty bars | the 


Contingency ; ; tho' it afterwards hap 
pens, during the particular Eſtate ; be- 


_ cauſe no Man can claim that which 


129, 15). 


he is obliged, as Hear, to dofend to 


another. 
2 Ro. Ab. If a 8 is made to J. §. to 
ks the Lſe of A. for Life, Remainder to 


+ B. his Wife for Life, Remainder to C. 
for Life, Remainder to the firſt Son 


of C. in Tail, 4. makes a Feoffment 


= Fee, this doth not deſtroy the Con- 


tingent Remainder to the Son of C. 
for Life, who had a Right of Entry for 


the Forfeiture ; and a — Eſtate in 
Right, on which the Contingent Re- 
mainder will depend. 


If in this Caſe, the Wife had enter- 


eld after the Husband's Death; this 
could not only have revived her Eſtate, 


but the Eſtate of C. and the Contin- 


gent Remainder thereon, which had 
never 
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never been put out of Being; other- 
* wiſe tis, as is ſaid, in Sampſon Shelton“ 
= Caſe, if the Contingent Remainder had 
= depended upon the Eſtate of B. 
If in this Caſe, the Son had been 
born during the Life of C.-and neither 
. nor C. had entered, the Son could 
not, but the Feoffees might; for the 
poſſeſſion of the Feoffees muſt be ex- 
ecuted by the Statute in the Son, be- 
fore he can have a Remainder by the 
Rules of Common Law ; till therefore 
by the Entry, they have revived the 
Eſtate, the Son has nothing; if 7. S. 
in this Caſe, releaſes to the Feoffee of 
A. or to the Diſſeiſor, the Contingent 
Remainder could never veſt; for J. 5. 
could never enter contrary to his own 
ff. og onions blo a 
A4. makes a Feoffment to the Uſe of 2 Ro. Ab. 
his Wife for Life, Remainder to B. his 4. 
Son for Life, Remainder to him in 6zo. 
Tail, that ſhall be the eldeſt Iſſue of ß 
| B.at his Death; 4. dies, the Wife makes 
a Leaſe. for Years to B. who makes a 
Feoffment and levies a Fine to J. S. 
this does not veſt the Contingent Re- 
mainder ; but if B. dies having Iſſue 
in the Life of the Wife, the Iſſue ſhall 
| take it; for the Feoffment of B. drowns 
his own Eſtate for Life, and is a For- 
= | feiture 


Noy os 
Cro. Jac. the 
168, 9. 
2 Ro. 


1793. 


Bould 
9 Wil- 


ſon. 


ODoaovenanter, in this Cafe had reſerved 


Moor 742 
37 4. 
Lea Vo 
Burton. 


Wife in Fee, the Husband makes a in 
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immediately depends upon her Eftate, 
as if B. s Eſtate were worn out by Ef- 


Ab. der to ſuch a Wife as he ſhall after- Fr 
_.wards marry, the '"Covenantor makes | 


der, nor bind it; for the Cheenantor 


Ates and True. 
foitave to the Wife, and her Entry pre. 


9 5 
be” 
* 

i Ip 
* 
$55 % 
CEA 
ws.” 


ſtuxion of Time; and if it be the Re- 
fidue ef any of the Tame Eſtates that 
were dreated by the fame Convey- © ma 
ance, it :anfwers the Notion of a Re- B. 
W 

A Man tovenants to ftand ſeized ts Eſt 
De of his Son for Life, Remain- | fan 
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a Leafe for Years 3 this will not prevent 1 if 
the Rifing of the Contingent Remain- cat 


has no Power to demiſe any thing but 
the Reverſion; and conſequently the 
Freehold remains unaltered to ſupport 
the Contingent Remainder ; but if the 


for himſelf a Power of making Lea- | 
ſes, this Teaſe would have been good; is 
and a Revocation of the former Uſes. =. 

Tenant for Life, Remainder to his th 
Wife for Life, and if ſhe be diſturbed || hs 
during her Life, the Remainder to the de 


Leaſe to begin after the Wife's Death, pf 
tho ſhe be diſturbed, ſhe ſhall not have it 
the Reverſfon; for the Lenſe, has . | 8 
ec 
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eld it; ſa there is the ſame Eſtate to be 
executed in the Wife as was in Being 
at the Diſpoſition, of the particular 


L It A. gives Lands to 2. for Life, Re- Ns Kb 
mainder to the firſt Son of B, Re- Nene "0 1 
mainder to the right Heirs of J. and 123. off mel 
B. makes a. Leafe for Years; and they v4 
a2 Son is born, this ſhall not deſtroy his N 
Eſtate; for there is the Rent of the 
| fame Eſtate as was limited; for the 
| Freehold it ſelf receives no Variation by 
the making of a Leaſe for Years, ad 
if the Remainder to the Son arifes, it 
can't be bound by the Leaſe for Years; FE 
for Tenant for Life had only Power ta 
deviſe it during his own Life; Opere ta · 
men. r peat.” | 
If 4. ſeized of a Copyhold in Poe, . Ro. ab. 
furrenders it to the Le of his laſt Will, 794: 
and after deviſes it to P. for Life, with ew 
a Contingent Remainder ; and after B. dal. 
is admitted Tenant, and after he ſur- 
renders it to the Lord of the Manor to 
the Uſe of his Will, the Contingency. 
happens, B. dies, his Surrender did not 
deftroy the Contingent Remainder ; for 
in Copyholds a Surrender doth nat 
put the Eſtate out of the Tenant, as 
it doth in the Caſe of Frank-Tenements ; 
and therefore thero is a renale . 

tate 
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ſtate to ſupport the Contingent Remain- 
Hughes 
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Tenant for Life, with a Contingent 


Rep: 27» Remainder, Tenant for Life Bargain; 


28. 
Caſe 40. 


and Sells the Lands in Fee; this doth 


Hard. 4,6, not deſtroy the Remainder, for this 


paſſes but an Eſtate for Life, as is ſaid 
before; and ſo the Eſtate of the Bar- 


. gainee will ſupport the Remainder. 


Secondly, Ihere there is a Power of 


Revocation, 


A Feoftment or Fine, &c. with Pow- 


wer of Revocation is void at Common 
Law as to all Power of Rrvocation; 


for the Words of Enfeoffing or Grant- 


ing, Oc. transfer the whole Right, Pro- 


perty and Power of Diſpoſal to the Feot- 
fee, Oc. and therefore for the Party 


to limit to himſelf a Power of Rexo- 
cation, and Diſpoſal is repugnant to the 


Force of the precedent Words, and 


would introduce a double Power ſeated 
in diſtin& Perſons over the ſame thing, 
which the Common Law diſallows; 
but this Rule of Law. was ſet aſide by 
the ſame Conſtruction that hath brought 
in Executory Fees ; for when before the 
Statute Uſes were limited with Power 
to revoke, as the Occaſion, Circumſtan- 

CCS 
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ces and Mind of the 14 altered it, 
it was thought reaſonable that the Party 
ſhould have Liberty to Revoke accor- 

ding to their own apparent Intent, by 
which Uſes are ever governed; and 

| ſince the Poſſeſſion is executed by the 

| Statute, as the Party had the ye, the 
Eſtate continues Revocable. ' 


A Power -of Revocation is two-fold ; Hara. 43, 
iſt, a Power relating to the Land. p. Hale. 


2, A Power ſimpiy Col lateral to the | 


Firſt, A Power relating to the Land 
is where a Power is limited to one 
that had, hath, or ſhall have an Eſtate 
or Intereſt in the Land. 


This is again two-fold. 


1. Appendant or Annexed to the E- Hard 41; 
fate in the Land, 


2. In Groſs. 


Firſt, Appendant or annexed to the 
Eſtate in the Land, is when a Man hath 
an Eſtate in the Land ; and a Power of 
Revocation, and the Execution of the 

Power 
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Ates and Trufts. 
Power falls within the Compaſs of the 


Eſtate in the Lands 5 ir © enant for | 


Life with Power to make Leaſes or 


Revoke, Grants a Rent-Charge, and 


then makes a Leaſe according to his 
Power, the Leffee ſhall hold it charged 
during the Life of the Tenant for Life; 


for he hath Power to charge his own 


Intereſt, which, by his own Act can't be 


And if in this Cafe, he covenants to 
Rand ſeized to the Dſe of a Stranger, 


| he cant, by any After-AR, Reooke the 


Uſes ; for ſince, as is ſaid, the Executi- 
on of this Power falls within the Com- 
{s of the Eſtate; fo that, unleſs it 
executed during the Continuance of 
the Eſtate, it can never be executed; 
therefore whatever Act paſſes away the 


Eſtate hinders the Execution of this 


Power of demifing ; for a Man cant 

demiſe that Eſtate which he hath paſl- 

ed away to another. 9 85 
Secondly, In Grofs, is where a Man 


hath an Eſtate and Power of Revocati- 


on, and the Execution 'of the Power 


falls out of the Compaſs of the Eſtate ; 


us if there be Tenant for Life, Remain- 


Hard. 416 31 Vears, to commente after is Death, 


der in Tail, with « Power lodged in 
Tenant for Life to make a Leaſe for 


to 
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to * Portions to his Day ghters; this 

is 4 Power in Groſ; and: if Tenaat 
; ral Life Bargains and: Sells the Lands 
& in Fee, this. doth. nat deſoy the Po w- 
er; for ſince the Execution of thePow- 
er doth not fall within the Compaſs of 
his own Eſtate, the ſelling of his own 

Eſtate only doth not hinder the ma- 

ing Uſe of the Power. = 

But if he had levied a Fine, or o Made Hard, 416 

a Froffment in Fre, this Power had 
; wh deſtro yed, for here he abſolutely 
 padles the entire Eſtate, and diveſts all 
the Remainders, and thus, by paſling 
the whole Eftate to another, he hath de- 
ſtroyed all the Power of Revocation, 
and limiting new Uſes to: his own Be- 
| nefit; for this Power can't be executed 
but out of the Remainders; and he hath 
* prevented the Execution: of it by ha- 
ving os ay diſpoſed of the whole Eſtate 
no leafs ſueh EReove- 

may Re a Power Bard ers 

catiarto.theRemainder-Man ; for he that . 
is ta have an Intereſt by any Poſſibility 10 Co. 48. 
mayinelbaſe tha ſame tothe pneſent Poſſe :. 
fon,ag well as if he had a future Night, for 
eis according to the Ralicy of the L 
wor the Quiet and Peace of the Poſſeſfors 

Searnay, Where the Power of N Hard. 413 
vocation is ſimply Collaterak 13 

1 An 
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And that is, where a Man hath no pre- 
ſent Intereſt in the Land; and by the Re- 
vocation of the Eſtate is to have nothing; 

In this Caſe; a Fine or Feoffiment of 
the Land is no Extinguiſhing of the 
Parties Power ; for tho' every Man is 
eſtopped to claim atiy Intereſt contrary 
to his own Act, whereby he paſſes an E. 


ſtate to another; yet if a Man makes a 


Co. Lit. 


287. 


100. 173 


174. 


Feoffment, or levies a Fine, and then 
Revokes ; whereby a Stranger claims an 
Intereſt ; the Stranger, who is the only 
Perſon that can claim, is not Eſtop ped 
to claim it; for no Man is Eſtopped 
from demanding his own Right by the 
Act of another; and if there be no 
Eſtoppell in this Caſe, the Stranger hath 
a Right by the Contract. | 


And here of the Manner of Revocation, 


Firſt, If a Man is Tenant for Life, 
having a Power of Revocation; upon 


' Revoking he is ſeized of his former 
Eſtate, without Entry or Claim; fot 


he is in Poſſeſſion already; and there- 


fore there can be no Entry, and the 
Claim where the Party is already in 


\ Poſſeſſion is a void Solemnity; for it 


doth dot make any Change of Proper- 


ty notorious. _ 


50 — _— 


eee 


an; +> Fry r © wt 
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Secondly, If there be Tenant for Co. Lit. 
Life, with a Power to Revoke the? 
Remainders, and limit new ones, he may 

do both by the ſame Conveyance. 

For ſince upon Revocation: the for- 
mer Uſes are void ipſo fatto, without 
any Solemnity ; there is nothing to 
hinder why the fame Conveyance 
ſhould not create new ones, and the 
Law to ſupport the Contract will ſup- 
poſe the Deſtruction of the antient Uſes 
to precede the Creation of the new 
Ujes. 3 : 3 
Thirdly, He may Revoke Part at 10d ©: 
one Time and Part at another; for ibid. Nep. 
this is not entire, like a Condition, for a Co. Lit. 
Condition is entire, becauſe the Eſtate 
muſt be defeated in the ſame Manner that 
it is made; for otherwiſe the Solemnity 
of the Entry will not be equivalent to 
the Solemnity of Livery ; but a Reoo- 
cation is in the Nature of a Limita- 
tion, and there is no Solemnity neceſ- 
fary to the Defeating the Eſtate ; and 
therefore it may be done by Parts; con- 
ſequently if a Fine be levied of Part; 
that is a Revocation only of that Part. 

Fourthly, The Power of Revocation 
fellows ke Eſtate. 85 

A Covenant to ſtand ſeized to the Lee 55,67 
Uſe of B. and his Heirs, with Power 6, 
ot Revocation upon Payment of Mo- 
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ney by B. and his Aſſigns ; B. dies, he 
may tender to the Heir who is in Law | 
the 4{ſienee to this Purpoſe, ig $ 
Fifthly, a Power of Revocation is ip 
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| ſome Caſes a Forfciture. 
| If there be Tenant for Life, with 
! Power of Revocation over the Eſtates 
Jen in Remainder; and the Regocation do- 
| 1289132, pends upon Circumſtances inſeparably 
1 annexed to the Perſon of Tenant for 
Life, this cannot be forfeited ; but if it 
depends upon Circumſtances, it may be 
performed by another, the King ſhall 
take Advantage of it, and Rewoke the 
Des; as if the Revocation is to be by 
Writing under the Parties own Hand: 
and Seals, this cannot be forfeited to the 
King; but if the Revocation is to be up- 
on Tender of a Ring by himſelf, or any 
other for him during his Life, this Pow- 
er is forfeitable. 
Vent. Sixt hly, If a Man makes a Feoffment 
, ay, with Power of Revocation, when he 
262 hath executed that Power, he cannot li- 
mit new Dies upon the fame Feoffrent ; 
but otherwiſe it is, if he had a Power 
to Revoke and limit new ones on the 
ſame Feoffmment, with a ſecond Power | 
of Revocation, Ge. and fo in infinitum | 
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Secondly, The Execution of Jointures 4Rep.1.b, 


by the laſt Clauſe of the Statute. 


'The Original of Jointures was in this 
Manner; moſt Lands were ſettled in 
Uſe, whereof Women were not Dowa- 
hie; and therefore the Wife upon Mar- 
riage uſed to procure the Husband to 


take the Eſtate of the Feoffees, and ſet- 


tle it to the Uſe of him and her ſelf fof 


Life or in Fail, with what Remainder 


over he pleaſed; for there was no Con- 
fidence at all in thoſe 'Fimes in tho 
Dower at Common Law. ws 

Upon the Execution of Uſes, there 
were ſeveral Maxims at Common Lat, 


which would have given the Wife a dou- 
ble Proviſion, as that no Right could: 


be barred before it accrued, and no cal- 
lateral Thing could be received in Sa- 
tisfaction of a frank Tenant, in which 


it muſt have been adjudged, that the 


Wife muſt have Dower, notwithſtanding 


her Jointure ; and therefore the Statute 


provides, that the Intent of the Parties 


E: in this Change of Property, which is 
made, ſhould be obſerved, as that. the 
Wife ſhould not claim both her Dower 


and Settlement, contrary to Juſtice. 
Jo make a good Jointure within tho 
Statute, ſix Things are regarded. 


1 Firſt, 
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4 Rep. 
Afhton's 
_ Cafe. 


Uſes and Truſts. 


Firſt, The Eſtate muſt of Neceſſity 
take Effect immediately after the Death 
of the Husband. ws 


I tho Husband be Tenant for Life, 
the Remainder to the Wife for Life, 
this is a good Jointure, tho not with- 


in the expreſs Examples of the Statute, 


for 'tis within the Equity and Deſign of 
it. 3 

If the Remainder be limited to the 
Wife, upon Condition, her Acceptance 
of ſuch a Conditional Fointure makes 
it good; for this Eſtate ſupports the 
Wite well enough, and 'tis in her Pow- 
cr to continue it during her Life ; therc- 
fore an Eſtate durante viduitate is 2 
good Joiuture. | 


4 Rep. 3. If an Eſtate had been made to the 


Hutton 
15+ 


4 Rep. 3 


Husband for Life, the Remainder to 
J. S. for the Life of the Husband, to 
ſupport Contingent Remainders, Remain 
der to the Wife; this is a good Join- 
ture. 

If an Eſtate be made to the Hus 
band for Life, the Remainder to the 
Wife for a Joiuture; this is no good 


Joiuture; for tis not within the Words 


or Intent of the Statute ; for the Sta- 
tute deſigned nothing as a Satisfaction 
for Dower, but that which came in the 

i ſame 
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| Uſes and Truſts. 149 | 
| fame Place, and is of the ſame Le to 11 
the Wife; and tho J. S. dies during the 13] 
Life of the Husband; yet this is not | 
good; for every Intereſt not equivalent 
to Dower, being not within the Statute 
is a void Limitation to deprive the Wife 
of her Dower, and a void Limitation 
is as if there were none at all. ” 
F If an Eſtate be made to the Uſe of g Co. 2. 
4. for Life, the Remainder to the Wife Hob 151 
for Life, this is not good, tho 4. dies 
living the Husband. R 
If an Eſtate be made to the Husband Hutton 
for Life, the Remainder to F. F. for Finch. 
Years, the Remainder to the Wife for z 
her Jointure, this is not good. 5 
Ilka Man makes a Feoflineut to the 
e of himſelt for Life, Remainder to 
the Son and his Wife, and the Heirs of 
the Body of the Son, this is no good 
Fointure, tho the Wife hath an imme- Ibid. 
diate Franktenement ; for to be within 
the Caſes of the Statute, whereby 
Dower is barred, the Wife muſt have 
2 ſole Property after the Death of her 
Husband. by 
A Fointreſs of Lands mortgaged, and Bertue 


it was decrecd in Chancery, that the Wife 2745's 
ſhould pay the Mortgage, and to hold Rep. 4! 


the Land, not only during her Life, but 
till ſhe and her Executors be re- paid 
with Intereſt. x 

L 3 A 
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A Feoffment in Fee to the Uſe of 
the Feoffee for Life, the Remainder to - 


3 sid. 3 4. the Uſe of his ſecond Son for Life, Re- 


Bridg- 
man, 
Ch. Ju- 
Lice. 


Ibid, 


mainder to the Uſe of ſuch Wife as 
the Son ſhall take, Remainder to the 
Heirs of the Son, the Father dies, the 


Son marries and dies, the Wife is not 


by this Settlement barred of her Dow- 
er; for this at the Time of the Creati- 


on, was no certain Proviſion for the 


Wife's Life; for the Son might have 
married and died in the Life of the 
Father. : 


It may be immediately either after 
the W or Civil Death; and there- 


fore if the Husband be baniſhed, the 
Wife ſhall have Dower. : 


Secondly, it muſt be for Term * her 


ewn Lite, or a greater Eſtate, otherwiſe 
it doth not anſwer the Deſign of the 
Dower ; therefore if an Eſtate be made 


to the Wife in Tail or in Fee, this is 


a good Jointure. 
If an Eſtate be made for the Life 


or Lives of many others, this is no good 


Jointure. 

A Leaſe of 100 Years, if the Wife 
live ſo long, or abſolutely is no good 
Joint ure. 

For the Statute provides, that when 
the Wife hath an Eſtate for Life by 
Settlement, ſhe ſhall be barred 5 her 

ower 
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Nower at Common T,aw; if ſhe hath a- 


ny greater Eſtate, ſhe hath an Eſtate 

for her own Life included in it; but if 

ſhe hath any leſs Eſtate tis out of the 
Statute. 8 

Thirdly, it muſt be made to herſelf, Co. Lit 

and not to others in Truſt for her, tho. 
by her Aſſent, and expreſſed to be in 
Satisfaction of her Dower ; for the Sta- 

tute only bars the Dower, when by it 


the Poſſeſſion (which was formerly a 


Uſe) is executed in her. | 

Fourthly, It muſt be in Satisfaction co Lit 
of her 6 oO Dower, and not of Part 1 * 
only; for if it be in Satisfaction of?! © 
Part, tis uncertain, for what Part; tis 
in Satisfaction of her Dower : But if it be 
expreſſed of what Part, pre if good. 

If an Eſtate be made to the Wife in 
Satisfaction of Part of her Dower be- 
fore Marriage, and after Marriage o- 
ther Lands are conveyed, wherein it is 
ſaid to be-ia full Satisfaction of all her 
Dower, if ſho waives the Lands convey- 
cd to her after Marriage, ſhe ſhall have 
Dower for all the Lands of her Husband, 
notwithſtanding the Settlement is in Sa- 
tisfaction of Part. 5 

* 8 It muſt be expreſſed to be in 
Satisfaction of Dower. — 

An Averment is ſufficient ; for ſince a. 
before the Statute, all Lands were ſet- 

L. 4 tled 


o. L 
6. b. 
Rep 
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Ibid. 


_ _ Uſes and Truſts. 3 
tled by Way of Te, it was not necef. | © 
fary it ſhould be exprefled in the Con- 
veyance, that it was in Satisfaction of 
Dower, ſince the Wife was not Dowable © - 
of Uſes ; and if the Heir could not take 
Benefit in ſuch Caſe by Averment, the 
Deſign of the Statute, as to many Ca- 
ſes, would have been avoidet. 
A Deoiſe of an Eſtate for Life cannot 
be averred to be in Satisfaction of 2 
Dower, unleſs it be expreſſed ſo in the 


Will, for there can be no Averment 


4 Rep. 3. 


. ne 
Co. Lit. 


36. b. 


contrary to the Will, and conſequently 
there can be no Averment contrary to 
the Conſideration implied in every De- 
viſe, which is the Kindneſs of the Teſta- 
tor; and fo it cannot be averred, that the 
quitting of Dower was the Conſideration 


Juen 33. of this Deviſe, becauſe 'tis not ſo expreſſed. 


Ik an Aſſurance be made to a Wo- 
man for her Joiuture, and this is not 
expreſſed in the Deed but averred, ſuch 
Averment is not traverſable; for tis not 
material by the expreſs Words of the 
Statute ; and therefore 'tis not a neceſ- 
fary Point to entitle themſelves to it by 
the Benefit of this Diſcharge. 

Sixthly, A Jointure may be made 
either before or after Marriage. 

If it be made before Marriage, ſhe 1s 
Sole, and as ſuch under no Man's Pow- 
er; if after Marriage, ſhe takes a Zoir- 
ture 
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ture in Satisfaction of a Dower, ſhe 
may wave it after Coverture; but if 
ſhe enters and agrees thereto, ſhe is 
concluded; for tho a Woman is not 
bound by any Act, when ſhe is not at 
hex own Diſpoſal ; yet if ſhe agrees to 
it when ſhe is at Liberty, tis her own 
Act, and ſhe cannot avoid it. 1 
If a Joiuture be made to the Wife 1 Bulf. 
before Coverture, and the Husband and . 
Wife alien by Fire, the Wife ſhall not 36.4. 
afterwards be endowed of any Lands 
of her Husband's; for ſince ſhe quitted 
her Dower when ſhe was at her own 
| Diſpoſal, ſhe can claim nothing but 
the Jointure; and that ſhe has paſſed. 
away by the Fine levied; but if the Joiu- 
ture was made during the Coverture, 
and then ſhe relinquiſhed it by Tuc, yet 
ſhe ſhall have her Doeer of the other 
Lands; for the Acceptance of a Volu- 
ture, during the Coverture, is no Bar 
of her Dower, and ſhe paſſing it by Fire, 
cannot be conſtrued as an Acceptance 
of Property in them, fince that Act is 
capable of another Conſtruction; ( viz.) 
to bar her of her Dower in thoſe Lands. 
The Wife may waive her 7ointurc 3 Co. 26. 
by Parol in pais, for the Uſe may be Pop. 88. 
limited by Parol at Common Law; 
and therefore may be deveſted by Pa- 
pol; and the 24 H. 8, by its expreſs 
ig Words, 
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Words, has no Power to execute the 
Freehold in her when The refuſes. 


If an Eſtate be made to the Wife fo: 
her Jointure during the Coverture, the 
Remainder to 7. S. in Fee, and the | 


Wife waves this Zointure, J. S. ſhall 
have the Remainder; for here was a 


particular Eſtate at the Time of creg- | 5 


ting the Remainder; ſo that it had the 
Circumſtances of a Remainder, being 
the Reſidue of a particular Eſtate then 
in Being; and ſince the particular E- 
{tate was defeaſable by an Act that could 


not hurt the Remainder, the Remain- 


der upon ſuch Deſtruction of the par- 


ticular Eſtate comes in Being. 
A Man covenants to ſtand ſeized to 
the Uſe of himſelf in Tail, the Re- 


mainder to his Wife for Life, the Re- 


mainder to P. in Tail, and then he 
makes a Feoffment in Fee to the Uſe of 


himſelf and his Wife for their Lives as 


a Fointure, the Remainder to C. and 
dies without Iflue, the Wife is Renmit- 
ted; for where a Later, and Defeaſa- 
ble, and a Former, and Indefeaſable 
Title concur in the ſame Perſon, there 
mult be a Remitter. 5 


But in this Caſe the Wife hath two 
Titles both waivable by her, the firſt 
indefeaſable Dy any third Perſon ; the 

l 


later defeaſable by a third Perſon; 


for 


Uſes and Truſts. 
for upon her Claiming by the ſecond 
Title, ſhe waives the firſt, and conſe- 
quently the Remainder in B. commen- 
ces, and he ſhall have his Action; and 
therefore ſhe muſt be in her former 'Ti- 
- tle to ſave the Contention and Troy- 
dle of the Action. — | 
FF But if an Eſtate be made to the Hus- Co. Lit. 

band in Tail, the Remainder to the Wife 357 

| for Life, the Remainder to the Right ;.” 
| Heirs of the Husband ; the Husband after- 
| wards makes a Feoffment in Fee to the Uſe 

of the Husband and Wife for their Lives, 
the Remainder to the Right Heirs of 

the Husband; the Husband dies with- 
out Iſſue, the Wife may claim, by which 
ſhe pleaſes, and is not Remitted nolens 
volens ; becauſe here are not two Titles, 
the one indefeaſable, and the other de- 
feaſable by a third Perſon, but both equal- 
ly firm; for the Right Heir of the Huſ- 
band, upon the Waiver of the firſt E- 
ſtate, by the Wife, can claim nothing 
in the Land, contrary to the Feoffonent 
of his Anceſtor ; and therefore that E- 
ſtate which the Wife claims is inde- 
feaſable, and no Stranger is prejudiced 
by being put to his Action. 
But if ſhe makes no Election, ſhe 2 Ro. Ab. 
ſhall be ſuppoſed to be in of her elder 41 Bd. L 
Eſtate, becauſe every one is preſumed 19. 
to chuſe what is moſt for his Benefit. - 
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15s Ales and Truſts. 
Cro. Jac. If the Wife has an old Right before 
9% the Coverture, and afterwards takes a 
| Jointure of the ſame Lands ſhe ſhall 
i | be Remitted. | 8 
| Hob. 72. An Eſtate ſettled to the Husband for 
| Life, Remainder to the Wife for a Join- 
| ture, except ſuch of the Lands as the 
i Husband ſhould deviſe, this Exception 
is repugnant to the Grant; becauſe the 
Settlement might be avoided by the 
Husband deviſing the whole, 


| | O Pleading Jointures. 


Lov. 7 In a Writ of Dower the Tenant 
pleads a Joiuture in Bar of Dower, 
and conciudes that the Wife claimed 
after the Coverture, by Force of the 
Fointure, the Wife makes a Title to 

the ſame Lands by another Conveyance, 
and concludes her Replication without 
traveriing the Claim aliedged in the Bar; 
but the Penant cannot rejoin, that the 

Wife claimed by Force of the Foirture, 

without traverſing her Claim by the Ti- 

tle alledged in the Replication ; and the 
| Reaſon of the Difference is this, the 

Claim by Force of the Jointure alledg- 

ed in the Bar is out of Time, and idly 

pleaded ; and therefore requires no Tra- 
verſe ; for by the general Words of the 
Statute a Jointure is a good Plea in * 


Cro. Jac, 
490. 


* Uſes and Truſts: 


of Dower ; but. there is an Exception Hob. 72. 


in theſe Words, provided if the Lands 
be aſſured, during the Coverture, ſhe 
may have Liberty to refuſe them; ſo 
that the Wife, to avoid the Bar of the 
Statute, muſt plead that ſhe is within 


the Exception of the Statute ; for ſhe 
muſt ſhew what is for her own Purpoſe. 


and Advantage ; but when ſhe ſets up 


a Claim by another Conveyance in. the 


Replication, the Tenant cannot plead a 
Claim by the Jointure without tra- 


verſing her Claim by the other Con- 


veyance, becauſe the Matter muſt be 


brought to Trial when any Difference 


157 


Cro. Jac. 
49% 


in Fact is ſtated; and he that denies - 


the Fact of any thing properly and fit- 
ly pleaded muſt draw to the Iſſue by 
offering a Traverſe. Rn: 


Of the fes Ali enation of her Join- 
| ture, 


By the 11 H. 7. 20. If a Woman 
| hath an Eſtate in Jointure or in Dow- 
er, and aliens by Recovery, or other- 
wiſe, he that hath an Intereſt, and to 
whom the Land ought to belong, may 
enter as if the Woman were dead, with- 
out Diſcoutiuuunce or Recovery. 

A Uſe at Common Law, ſettled by 
the Husband on the Wife for her 70in- 

— — _ 


ll þ 58 Uſes and Truſts. + Þ 
| ture, is within the Intent of the Statute 
| for tis an Hereditament within the | 


Words of the Statute; and tho the | © 
Statute ſpeaks that it muſt be by Di- | 
fcent or Purchaſe of the Husband; yet | | , 

it muſt be an Uſe newly raiſed to be! 
within the Law; becauſe tis Part of | 


| the old Eſtate which the Husband had | 

| by Diſcent or Purchaſe. W7 
| 8 Since the Execution of Ujes, an Le | |; 

| ſettled in Marriage on the Wife by the 
Husband, is within the Statute; for it | |: 


comes within the expreſs Words (given | 
to the Husband and Wife, by any ſei: -“ 
ed to the Die of the Husband) for eve-I h 
ry one is Party to an Act of Parliament; Ce 
and therefore the Feoffees transfer their | 
8 in the Manner that it is ſet- it 
tled. 2 | £3 
A Woman ſeized of Lands in Fee 1 tT 
Simple takes a Husband, and has Iſſue 
. a2 Son, and ſhe and her Husband levy }F 
1 a Fine of her Lands with a Graxt, and 1 F 
| Render back to them both in ſpecial = 1 
; 1 
f 


Tail, the Remainder to her Right 
Heirs, if the Husband dies, and the 
Wife after levies a Fine of theſe Lands, 
| this is no Diſcontiuuance within the 
8 Statutc ; ſo if a Woman conveys Lands 
to the Anceſtors of her intended Huf- 
band, who re-conveys it to the Husband 
and Wife in Tail, the Wife, after the 


Co- 


2 Coverture may alien; and yet. be out 
of the Danger of the Statute ; for the 
* Statute intended to redreſs the Miſchief 
cf the Wife's Alienation of the Huſ- 
© band's Lands, and theſe were originally 
ber owh. _ | 


If Lands be ſettled to the Uſe of the 


6 Husband and Wife in Tail ſpecial for 


ber Jointure, the Husband dies, the Wife 
Aient in Fee, the Iſfſue may enter in 
the Life of the Wife; for by the 1 Nich. 
3. c. 1. the Acts of Caſtuy que Uſe ſhall 
bind the Feoffees, and according to his 
Title and Intereſt in the Lands; ſo that 
the Feoffee of a Uſe in Tail might 
| have entered after the Diſeontinuance of 
| Ceftuy que Uſe in Tail, without being 
| put to their Formedon; and therefore 
i the Statute of H. 7. did not give an 
Entry in the Life of Ceſtay que Uſe in 
Tail, it would be to no Purpoſe. 


„ 


Husband and Wife, Tenant in Tail Brown": 
| Special, Remainder to the Heirs of the C4 


| Husband; the Husband dies, the Iſſuc Ne 
| levies a Fine, and by it grants all his 
| Intereſt to J. S. the Wife makes a Leaſe, 
for three Lives, not warranted by the 
| 32 H. 8. J. S. may enter immediately, 
and oult the Leſſee; for J. S. is the Per- 
ſon that has an Intereſt, and to whom 
the Lands ought to belong; for the 
Tine concludes the Iſſue of the Tail; 


by 


© Jo 
P- 5 
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by the 32 H. 8. 36. a Fine levied of g. 
ny Lands intailed to any of the Ance- 


ſtors of the Conuſor is a Bar to all In- 


tents and Purpoſes, and the Remainder 
is granted by the Common Law; ſo 
that 7. S. hath the next immediate 


Intereſt, and conſequently may enter 
1 Alienation in the Life of the 
Wife. 5 


If the Wifę be Tenant for Life of the 


Husband's Lands, the Reverſion to the 
Iſſue in Tail, and Tenant in Tail ſuffers 
a Recovery by Diſſeizin of the Wife, and 
then the Wife releaſes to the Recoveror 
with Warranty, the Wife dies, the Iſſue 
in Tail dies leaving Iſſue, his Iſſue ſhall 
not avoid the Collateral Warranty of 
the Wife; for if the immediate Heir in- 
heritable, either before, or at the Time 


of the Alienation, conſents upon Record, | 
he is not within the Benefit of this Sta- 
tute by the laſt Proviſo ; but if after 
the Alienation of the Wife, the Iſſue in 


Tail had releaſed upon Record, this 


had been no Bar of the Tail; for when 
the Iſſue has any Right as Tenant in 
Tail, he cannot by his A& bar his Iſſue; 
Ileftminſt, 2 C. 1. and ſince the Statute 
de Donis is not repealed by expreſs 
Words, a Conſent to part with any 
Right accrued to Tenant in Tail, 1s 
within the Verge of the Statute, _ 

—_ . : There 


— ry. wo p—— 6, oQ& & — == =. 


— YT 


Ates and Xriits. ; 


5 here is a Difference between this Sta- 


tute and the 6 of R. the 2. for there 
the next of Kin to the Perſon raviſhed 


ſhall enter, and by the Words of the 


Statute, ſhall hold it Fare Hereditatis ; 


and therefore if a Daughter entered 
and held it 


4g born afterwards ſhall not diveſt it; but 


here the Statute ſays, That the Perſon 


that has Intereſt ſhall exter and hold it 
and therefore if a Daughter enters, a Son 
born afterwards ſhall diveſt it; 


' Thirdly, Of the Caſes out of the Sta. 


tute, and they are twofold. 


Fure Hereditario, the Son 


t6t 


1. Where Uſes are limited upon Uſer. 5 


2: Where the Uſes of Terms are li- 


mited, 


Firſt, Where Uſes ate limited upoti 


Uſes; if a Man . and ſells his 
Lands to A. to the | 
tute cannot execute the Uſe in B. for by 


the Bargain and Sale, which implies a 


ſe of B. the Sta- 


Conſideration, there is a Uſe in ,4. and 


before the Srarute it was impoſſible that 
two diſtinct Perſons ſhould have the Uſe. 


of the ſame Land, 
And by the Statute, the firſt Je cannot 

be executed in 4. fince there could not 

be two plenary Poſſeſſors, and the ſe- 
1 NM cond 
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cond Jie being contrary to the Diſpoſi. | * 

tion to J. muſt be null and void; but 
Vaugh. 5. the Chancery that looks upon the Inte- 
Chan. Ca. | | 5. £ 
114, 115, Teſt -of the Parties in Conveyances, con- 

ſtrues A. only AS An Inſtrument to take 3 


the legal Eſtate, and that in Conſcience 
he is bound to anſwer the Truſt to 2. 
which he hath taken; Ogre tamen, i 


the Conſideration moves from 1. 
Pop. Si. If a Man doth Emnfeoff another to 
the Uſe of 7. S. and his Heirs, and up- 

on this Conſideration, that if J. N. ſhall 

pay ſo much Money, then the ſaid J. 9. 

and his Heirs ſhall be ſeized. to the Ul: 

of J. N. and his Heirs, J. N. pays the 
Money, the De is not executed in him 

by the Statute, cauſa qua ſupra ; but 

the Court of Chancery will undoub .-. 

edly ſupport ſuch Truſt, 


J Rep. 4 A Deviſe ſuppoſes a Confederation, 


and therefore it cannot be averred to 
any other Uſe than to the T/ſe of the 
Deviſee, for that were an Averment 
contrary to the Deſign of the Will ap 
pearing in the Words. 

2 Vent But if an Tie be expreſſed, it hall 

312: be to the Die of Cæſtuy que Uſe, and 
will execute; for the Will has only an 
implied Uſe, where no other is limited, Þ 
and Jxpreſſum facit Cefſare Tacitum. | 

2 Vent. But if Lands be deviſed to A. during 


3'2. Bur- the Life of B. in Truſt for B. the R- 


cht v. 


Vurdant. mainder ; 


. 
ö 
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mainder to the Heirs of B. now living ; 
this is a Chancery Truſt in B. and not 
executed by the Statute ; for this was 
the Deſign of limiting an Eſtate to 4. 
that a Tail might not be executed in B. 
whereby he might have a Power to 


Secondly, Where the Uſes of Terms 
are limited out of the Statute; ſee 
before; and theſe Limitations are 
two-fold. 


Firſt, Of Such as wait on an Inhe= 
ritance. 
Secondly, Terms in Groſs. 


_ Firſt, Such as wait on the Inheritance: The Caſe 
The Original of this was in the Time 97 Eher 
i ember- 
of Queen Elizabeth, when Mortgaging ton: A, 
by Way of raiſing Terms was invented; emen, 
and then if a Marriage Settlement was?“ 
made, or a Purchaſe upon valuable 
Conſideration, and the Mortgage was 
diſcharged by the Purchaſe-Money, or 
the Marriage-Portion, it was thought 


fit to take an Aſſignment of the Term 


in Truſt to the ſame Perſons to whom 

the Inheritance was limited, to protect it 
againſt latter Mortgages. 
And hence it is that the Inheritance c 
was limited in Tail, with Remainder Pe 


ities, 3, 44 
M2 over, 6, 11. 
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Vaugh. 5. 
Chan. Ca. 


114, 115. 
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cond /e being contrary to the Diſpoſi- 
tion to J. muſt be null and void; but 
the Chancery that looks upon the Inte- 
reſt of the Parties in Conveyances, con- 
ſtrues A. only as an Inſtrument to take 
the legal Eſtate, and that in Conſcience 
he is bound to anſwer the Truſt to Y. 


which he hath taken; Onere tamen, if 


Pop. 81. 


the Court of Chancery will undoubt- 


4 Rep. 4. 


2 Vent. 
312. 


implied Uſe, where no other is limited, 


2 Vent, 
312. Bur- 
che: v. 
Durdant. 


the Conſideration moves from J. 

If a Man doth Epfecof another to 
the Uſe of 7. S. and his Heirs, and up- 
on this Conſideration, that if F. N. ſhall 
pay ſo much Money, then the ſaid J. §. 
and his Heirs ſhall be ſeized. to the Uſe 
of 7. N. and his Heirs, J. N. pays the 
Money, the Dye is not executed in him 
by the Statute, cauſa qua ſupra ; but 


edly ſupport ſuch Truſt. | 
A Deviſe ſuppoſes a Conſideration, 


and therefore it cannot be averred to 


any other Uſe than to the Die of the 


Deviſce, for that were an Averment 
contrary. to the Deſign of the Will ap- 
pearing in the Words. 
But if an Tie be expreſſed, it ſhall 


be to the Die of Ceſtuy que Uſe, and 


will execute ; for the Will has only an 


and 7.xpreſſum facit Cefſare T acitum. 
But if Lands be deviſed to A. during 
the Life of 2. in Truſt for B. the Re- 
. maaainder 


8 
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mainder to the Heirs of B. now living ; 
this is a Chancery Truſt in B. and not 
exccuted by the Statute ; for this was 
the Deſign of limiting an Eſtate to 4. 
that a Tail might not be executed in N. 


whereby he — have a Power to 
dock it. 


Secondly, Where the Uſes of Terms 
are limited out of the Statute; ſee 


before; and theſe Limitations are 
zwo old. 


Firſt, Of theb ; as wait on an Inhe- 
FItance. 


Secondly, Terms iu Groſs. 


Firſt, Such as wait on the W nt The Caſe 

The Original of this was in the Time . 1. 
2 

of Queen Eligabeth, when Mortgaging: ton 7 Ar 
by Way of raiſing Terms was invented ; gent, 
and then if a Marriage Settlement was ** 
made, or a Purchaſe upon valuable 
Conſideration, and the Mortgage was 
diſcharged by the Purchaſe-Money, or 
the Marriage-Portion, it was thought 
fit to take an Aſſignment of the Term 
in Truſt to the ſame Perſons to whom 
the Inheritance was limited, to protect it 
againſt latter Mortgages. 


And hence it is that the Inheritance o/ F 


was limited in Tail, with Remainder Pell 


ities, 3, 4, 
M 2 over, 6, my 
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Ibid. 3. 11. 
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over, the Truſt of the Term might be li- 
mited in the ſame Manner; and there- 
fore if the Tail was docked by Fine and 
Recovery, the Truſt of the Tail and 
Remainders ceaſed, and attended the 
Inheritance in Fee, for the 'Truſts could 
not protect or attend theſe Eſtates that 
were not in Being, and the Truſtee, who 
is but an Inſtrument to prote& others 

cannot have it to his own Uſe. 
The Intailing a Term is not within 
the Statute de Donis Condit. for that 
Statute extends only to Eſtates of In- 
heritance, andnot to Chattels, which the 
the Rules of Common Law have car- 
ried into another Channel. 
And therefore in this Caſe the Truſtee 
and Tenant in Tail may diſpoſe of it 


without a Fize or Recovery; and this 


upon valuable Conſideration, will bind 
the Iſſue; becauſe, fince the Chancery are 
not bound by the Statute, they are at 
Liberty to dire& the Rules of Equity, 
and 'tis not Equity to ſet up the Truſt 
to the Iue when the Anceſtor has re- 


ccived for it a Faluable Confideration. 
And it will be Aſſets to pay Inte- 


ſtates Debts, for all Chattels of Intc- 
ſtates are Aſſets at Common Law ; and 

'tis not Equity to direct it otherwiſe. 
Bui if the Inheritance of an T/e be 
intailed, the Alienation of Tenant 
2 _ 
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in Tail, will not diveſt it out of the I Co Lit. 
ſue, for tis within the Intent of the ** 

' Statute de Donis, which ſays that if 

an Eſtate be thus limited, the Donee 

ſhall not alien to prejudice his Iſſue ; 

and the Chancery in interpreting Mens 
Contracts, is bound by the Intent of 

an Aft of Parliament. 5 

If a Term be given to 4. in Truſt Pate, 
for B. in Tail, with Remainder over, 8 F 
attendant on an Inheritance, and /. ſur- wr. i. 
renders to B. this ſhall not deſtroy the #* 3' 
Remainder ; for tho' the Surrender de-. 
ſtroys the Eſtate at Law, yet the Truſt 
remains in Equity, if the Party had No- 
tice, _ 

But in Caſe, if A. or B. had aliened Ce/ of 
upon valuable Conſideration, without P . 
Notice, this would have deſtroyed the 
Equity of the Iſſue and the Remain- 
der Man. 


Secondly, Terms in Groſs, Of Execu- 
tory Truſts, or Terms iz Groſs, is al- 


ready ſpoken, in the Law of Execu- 
tory Truſts. 


If a Leaſe be limited in Truſt, and Chan. 
the Truſtee renew the Leaſe, it ſhall be Rep. 191. 
to the Benefit of Cæſtuy que Truſt; for 
if the Truſtee takes on him the 'Truſt, 
he takes upon him to act for the Bene- 


3 fit 


fit of the Party to -whom the Advan- 
tage of the Term was originally de- 
ged. . 
Ihe Father made a Truſt for his 
Will, and deviſed 500 l. to each of the 
Daughters, payable at their full Age 
or Marriage; or if any or all of them 
died before, then to others; the Truſtee 
out of this cannot allow Maintenance to 
the Daughters, tho' they have no other 
Maintenance, becauſe the whole is de- 
viſed to others; and therefore, if the 
Truſtee deducts any Part of it, they do 
not follow the Intent of the Will. 
1 Co. 120. Where A. ſince the Statute of the 


&c. 27 of H. 8. enfeoffed B. in Fee to the 


Le of himſelf and his Heirs, during the 
Life of C. then to the Uſe of the firſt 


Iſſue Male of C. in Tail, ſo on to the 


tenth Iſſue; then to the Uſe of D. in 
Tail, then to the Uſe of F. in Tail, 
Remainder to the Uſe of the Right 
Heirs of 4. B. enfeoffed C. before the 
3 ©9137: Birth of any Iſſue, without any Conſi- 
; deration ; and having Notice of the L, 
afterwards, on a Trial between the 
Feoftce of C. and his Iſſue, this Matter 
came in Queſtion ; and the Point of the 
1 Co. 135. Caſe was, whether or no theſe contin- 
gent Uſes arc deſtroyed by the Feoftl- 
ment to C. and it was reſolved that 
they are. In handling this Caſe, I ſhall 


fir 


Uſes and Truſts. 


firſt endeavour to ſnew that C. the Feof- 


foe of B. did not ſtand ſeized to the for- 


mer Uſes notwithſtanding the Feoffment 
was made without Confideration, and 


he had Notice of the Uſcs ; e this 
Feoffment diveſts all the Eſtate out of 
others, and by it B. gained a new E- 
ſtate in Fee by Wrong, which he paſſ- 
ed over to C. fo that C. is not ſeized 


of the old Eſtate, ſubject to ſuch and 
ſuch Ufes, but he has a new Eſtate chat 


is ſubje& to no T/es, becauſe not expreſ- 


ſed or limited; and the Law, by Con- 
ſtruction, will not make his Eſtate ſub- 


ject to Uſes annexed to an old Eſtate, 
now gone and only remaining in Right; 

for were the Land chargeable with the 
Ujes into whoſeſoever Hands it came, 
this would be a Perpetnity ; for by 
limiting a great many contingent LVM, 
and charging the Lands with them ra- 
tione poſſeſſionis, into whoſe Hands ſo- 
ever it came ; and it being in the Pow- 
er of Nobody to bar and defeat theſe 
contingent Les (as it cannot be) (were 
the Lands charged into. whoſe Hands 


foever it came) with them, all theſe 


Inconveniencies, the neceſſary Conſe 

quences of a Perpetuity, mult need fol- 

low. Therefore a Uſe was not a Thing 

at Common Law annexed to the Pof- 

leſſioh of the Land, but the Privity of 
| M4 Eſtate; 
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Eſtate ; therefore the Chancery did not 


charge all the Perſons that had the 


Bro. 338. 
% Pl. 10. 


Lands, but only thoſe Perſons that came 
into the Lands by Privity of Eſtate, 
and with the Truſt and Confidence at 
firſt repoſed in the Tertenants; and that 


for the Reaſon aforeſaid, leſt they | 


might encourage Perpetuities; and they 
conſtrued in a Court of Equity, the 
Limitations of Uſes, as thoſe of Eſtates 
in Poſſeſſion were at the Courts of 
Common Law; for the Chancery would 
not ſet up a Rule of Property diſtin& 


from that at Common Law, eſpecially | 


in Caſes ſo inconyenient ; for if the con- 


tingent future Uſes might not be de- 


ſtroyed as well as contingent Remain- 


ders; then by the Limitation of them, 


an Eſtate of Inheritance would be fo 


fettered, that Nobody would meddle 


with the Purchaſe of it; and what Rea; 
fon can there be aſſigned, why a contin- 
gent Uſe cannot be deſtroyed as well as 
a Uſe in Eſſe, which was daily deſtroy- 
ed, and that by the Conſtruction of the 
greateſt Equity; for if the Feoffee to an 
Uſe, had tor good Conſideration en- 
feofted another who had no Notice, the 


Uſe was deſtroyed, tho' the Feoffee 


came in by Privity of Eſtate; and this 
for the ſame Reaſon, for if the Land, 
were charged with the Uſe into who! 
Reer pnan Hands 
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[ Hands ſocver they came, the Inconve- 


niencies of a N £4 would imme- 

diately follow; for who would mcddle 

with Lands, that they could with no 

Poſſibility know whether it was charg- 

ed with a Uſe, or not; far that it might 

be limited in ſo ſecret and private a 

Manner, that it were impothþle to 

come to the Knowledge of it. There- 

fore ſuch Feoffee ſtood ſeized to his own 

Uſe; and the only Remedy for the for- 

mer Ceſtuy que Uſe, was to complain 

in Chancery of the Feoffee's Breach of 

Truſt. So if Diſſei or had entered up- 

on the Feoffee, he had not ſtood ſeized 

to the Uſe, &c. but the Feoflee muſt 

have entered, and then have revived the If tbe Hei- 

Uſe, which as it ſeems to me, he might ge 

be compelled to do in Chancery; and vo defeat 

if he had ſtood feized to the Uſe, he te el 

would have been puniſhed by Law, as ;, X 

a Wrong-Doer, for taking the Eſtate, fanding 

and thoſe Profits to himſelf he had no Tia. 

Right to; and yet would have been an- PD. Nort. 

ſwerable to the Cſtuy que Uſe for the C. 16 

Profits, as was the Feoffee ; beſides he 

came not in Privity of Eſtate, and ſo 

was not liable to any Contract or A- 

greement made by other Perſons concern- 

ing thoſe Lands he claimed not by or 

from any of them; neither was any 

Confidence repoſed in him. An Alienee, 1 Co. 142. 
5 nor 
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nor Perſon Attaint, were not capable 


of having any Lands to the Le of o- 
Ir ſtems an ther Perſons ; for they were not capa- 


Occupant ble of having any Lands themſelves 


to an Uſe. for the Benefit of any but the King ; 


Hard. 468. the Perſon Attaiut is only capable to 
have a Purchaſe of Lands for the King's 
Uſe and Benefit, and that excludes al] 
others; neither can an Alien have Lands, 
and then he cannot be ſeized to an Lie. 
A Corporation cannot, by the Common 
Law, be ſeized to a Uſe; for in their 
Conſtitution, they are a Body of Men 


collected by Force of the King's Let- 


ters Patent, to ſuch Intents and Pur- 
poſes; all which are only for the Bene- 
fit and Advantage of the Corporation: 
And therefore they cannot have Lands as 
a Corporation (which implies to the 


own Uſe and Behalf) to the Uſe of an- 


other; for they we not at firit created 
to that End, and they having no Pow- 
er as a Corporation, any other than 
they receive by Force of the Letters 
Paterits ; and by that they being con- 


ſtituted only to ſuch and ſuch Ends 


they want Power as a Corporation, to 
take Lands to the Uſe of other People, 
for that is an End Nobody could think 
of, in the Erection of a Corporation; 
neither ſhall the King ſtand ſeized to a 
Uſe, for all the Lands he is ſeized of, 


he 


Uſes and Truſts. 
he is ſeized in Jure Coronge, for the 
Maintenance and Support of his Crown 


and Dignity, and the well Government 
of the Common Wealth , which is a 
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Uſe the Law deſigned him primitus, 


and conſequently tis exclufive of all o- 
ther Uſes : Neither can it be imagined 
that the King ſhould in Point of Ho- 


nour ſtand ſeized of Lands only to the 
Benefit and Advantage of another, and Ro. 80. 


ſo be a Sort of Bailiff to him. 
Tenant by the Courteſy, or Tenant 


in Dower cannot be ſeized to Uſes, be- Haxd.469 


cauſe they come to theſe Eſtates by 
the Diſpoſition of Law, for the Ad- 
vancement and Encouragement of Ma- 


trimony; and thoſe Eſtates are given 


them for their own Maintenance, and are 


conſequently excluſive of all other Uſes, 
for the Advantage of other People. 


Orere if at this Day an Eſtate be quere. 


given to a Man and his Heirs, to the Uſe 
of him and his Heirs, in Truſt for ano- 
ther and his Heirs, whether the Wo- 
man ſhall be endowed without any 
Truſt ; for if ſhe be not, then here will 


be an Eſtate of Tnheritancs in Fee $1m- 
ple, ſo ſettled that no Woman can have 


Doever of it; for a Woman is not dow- 
able of a 7 raft ; ide Onare, Lord by 


Eſcheat cannot be ſeized to an Uſe; for 


he comes in and claims above the 


Tf 
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Uſe, by a Condition in Law ſecret. 
ly annexed to his Eſtate in its Com- 


mencement ; ee. That, if the Feoffee 


died without Heir, he ſhould re-enter ; 


and fo he claiming in by Force of a 


Titk Paramont to the Uſe, ſhall never 
be ſubjet to any Charges that take 
their Riſe and Date from an inferior 
Time and Title, 

Beſides he has the Land in Satisfac- 


tion for his Services that are now gone; 


but what Satisfaction will it be if he is 
ſtill to hold the Land charged with 
the Uſe, 

A Man poſſeſſed of a Term in Truſt 
for another, is attainted of Treaſon ; the 
King is not ſubject to this Truſt. 2 
Roll. 780, 


Otherwiſe of Tenant in Dower ; be- 


cauſe ſhe comes in in the per, by the 
Aſſignment of the Heir, and not in the 
poſt, as Teuaut by the Courteſy. I Inft, 
239, or Bro, Feoff. Uſes 338, a. makes 
a Difference between Dower at Com- 
mon Law, and ad oftium Eccleſie, and 
ex Aſſenſu patris; for they are by ex- 
preſs Aſhgnment. SI 

Where 4. Feoffee to the Uſe of B. 
grants a Rent to C. who has Notice 


of the Uſe, he ſhall hold the Rent to 


the Uſe of B. and if J. enfeoff D. with- 
out Notice, and B. after Stat. R. 3 2 
e eaſes 


10 


El 


1 


— 
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leaſes to D. by this the Rent of C. is 
extint. Bro. 337. Co. 10. 14 H. 8. 4. 
If Feoffce to Uſe grants to J. S. of 
Common, this ew Natura Rei could 
not be to the Uſe of Ceſtry op Uſe. 
Bro. 338. 10. Se Contingent Remain- 
A 


Where a Feoffee to Uſe makes a 


Leaſe for Life or for Years, or a Gift 


in Tail, either with a Rent reſerved, 
or without, tho' the Leſſee or Donee 


have Notice of the former Uſes; yet 


he ſhall not ſtand ſeized to thoſe Uſes 


but to his own. Bro. 339. 47. 340. 4. 
1 And. 314. If a Seigniory be held to 
the Uſe of A. and the Tenancy eſcheats, 
that ſhall be to the LDſe of 4. ſo if 
Feoffee to an Uſe vouches and reco- 
vars in Value, he thall be ſeized to the 
firſt Uſe. Bro. 238. pl. 10. | 

Where a Feoffee to Uſe enfeoffs ano- 
ther upon Conſideration of Blood, that 
Feoffee ſhall be ſeized to the former 
Uſes ; but'tis otherwiſe, if the firſt Feoff- 
ment were ia Conſideration of Blood. 
2 Roll. Ab. 779. 3 Co. 81. 2 Ro. 781. 
2 Leon. 15. Dy. 340. b. 
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Where J. S. is a Feoffee to the Uſe 
of 4. in Tail, Remainder to B. in Tail, 


Remainder to the Right Heirs of 4. 


and the Feoffee and A. join in a Feoff= 
megt to three, (two whereof have No- 
e 
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tice, the other not) to new UVV, they 
ſhall be ſeized to the new T/es ; for 4. 
had a Power over his own Eſtate for 
Life and in Fee; but the two Feoftees ÞÞ 
ought to make Recompence to 4. for 
the Loſs that every body elſe ſuſtained, Þ 
Hob. 349. 3 

If a Feoffee to an Uſe doth enfeoff 
one upon a valuable Conlideration, who 
has Notice of the former Uſes to ex- 
preſs Uſes, he ſhall ſtand ſeized to thoſe 


_ expreſs Uſes, and not to the former 


Uſes. Hob. 349. 2 And. Bro. Feoff, al 
Uſes, 340. Dy. 341. ö. 1 And. 313. But 


Orere if a Reverſion be ſubject to fu- | 


ture Uſes, and is granted to a Man 
and his Heirs without Conſideration, 


to the The of the Grantee and his Heirs; 


yet whether 'tis ſubje& to the former 
Uſes. 2 Roll. 79. Dy. 340. b. 2 Roll. 
796. 2 Sid. 124. 157. 64. A. agrecs 
with B. to make him a Leaſe of Zlack- 
Acre for Years, then makes a Feoffiment 
to C. upon a valuable Confideration, 
who has Notice of the Uſe, he ſhall be 
compelled to make it. 2 Roll. 781. Pl, 

CO $51.10, 132. Hs 5 
Feoffee to an Uſe cannot appoint a 
Bailiff without the Conſent of Ceftny 
que Uſe; nor allow him Fees unleſs the 
Ceſtu que Uſe be an Infant. Bro. 338 
10-360 27e--._-. 5 
=? Thus 


Ules and Truſs, 175 
Thus have we ſhewn how Uſes in 
Eſſe were deſtroyed at Common Lat, 
and by Conſequence how thoſe that are 
Future, and which 'tis uncertain whe- 
ther ever they will come in Eſſe, may 
be deſtroyed; for the fame Arguments 
that hold for the Deſtruction of preſent _ 
Uſes, hold good for the Deſtruction of 


future Contingent Cſes : For if he that r co. 121. 
comes in of another Eſtate, than that? 
which the Feoffee to the Uſe had, ſhall 
not be ſeized to the Uſes in Efſe; by 
the ſame Reaſon, neither ſhall he be 
to future and contingent Uſes. 8 

The ſame Law is of Corporations, A- 
liens, Oc. If then a ie be not a Thing 
annexed to the Land, it will be asked Conner of 
of me, What it is? To which I anſwer, „f 
that a Uſe is an equitable Right to have 25 tes. 
the Profit of Lands, the legal Eſtate Bro: 338. 
whereof is in the Fegffee, according to“ 
the Truſt and Confidence repoſed in 
him, which equitable Right alſo extends 
it ſelf to hole that come to the Lands 
in Privity of Eſtate to the Feoffee, and 
under the ſame "Truſt and Confidence 
that he did; ſo that, to every Uſe two 
Things are incident; a Confidence in 
the Perſon, and a Privity of Eſtate; 
and when any of theſe. failed, the Tſe 
was either ſuſpended. or deſtroyed. 


A 
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A Uſe is defined by my Lord Coke 
to be a Truſt and Confidence, which is 
hot iſluing out of the Land; but as a 


Thing collateral, annexed in Privity 


Bro. 339. 


25. 


1 Co. 31. 
b. 


to the Eſtate, and the Perſon touching 
Land. - 


e TED 8 I 
'The acknowledging 4 Statute by | 


Ceſtuy que Uſe, was the ſame Thing as 
making a Leaſe within t R. 3. and 


Hard. 495 therefore the Feoffec's Land was ex- 


tendable upon it. 3 
Uſes were to ſome liitetits reputed in 


Law as Chattels, and therefore were 
deviſable ; for the Court of Chancery, 


in the directing ard judging concern- 
ing Uſes, always made ſuch Conftrue- 


tions as were moſt rec6hcilable to the 


Intent and Will of the Parties; where 
no Inconvenience would follow; therc- 


fore it appearing to be the Intent and 


Deſign of the Parties, that the Uſe |} 


ſhould be to the Deviſce, they ad- 


judged it in him; yet there was a Poſ⸗ 


ſeſſio fratris of a Uſe, and it was intait- 
ed within the Statute de Doris, Ge. 


for Reaſon would that the Siſter of the 


whole Blood ſhould have the Uſe before 
the Brother of the half, for the ſame 
Reaſons as hold good in Frecholds, 


and the Chancery in Equity ſupported 
the Will of the Dozor; ſo if the Uſe 
| ſhould come to his Iſſue, for that the F 


Intent 


as wc. tail Gd. i Yeo 
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Intent of the Parties is there a great 
Direction for the Guidance of the Judg- 
ment; Dies were neither Aſſets to the 
Heir or Executor, their original Inſti- 
tution being for ſuch Intents and Pur- 
oſes, that no Execution, (5c. might be 
ad of them. But Cuære why in E- 


quity, they ſhould not have been li- 
able to Execution, Gc. 
It may be asked, What this Privity 


of Eſtate is, that is requiſite to the 
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ſtanding ſeized to an Uſe? And it is 


when a Perſon comes into the ſame 
Eſtate the Feoffee to Uſe had in and 


by Contract with him, for a Diſſeiſor 
comes into the ſame Eſtate, but not by 
Contract and Agreement; and therefore 


he is in the poſt ; i. e. claims not by or 
from the Feoffee : And why a Privity of 


Eſtate is requiſite to the ſtanding ſeiz- 


ed to a Uſe, has been already accounted 
for in a great many particular Caſes : 


But in general, tis becauſe he that comes 
not in Privity of Eſtate claims not the 


Eſtate by and from the Feoffee, who 


ſtood ſeized to the Uſe, and conſequent- 
ly claims not the Eſtate as it was ſub- 
ject to the Uſes; but one above that clear 


and free; and he that claims an Eſtate 


by no Contract or Agreement with the 
Ferffee, but either by Title above his, 
or by the Diſpoſition and Gift of Law, 

N cannot 


— 
— 
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cannot ſtand ſeized ; for this would in a 
Manner defeat his Title, and fruſtrate 


the Benefit of the Eſtate the Law gave 


there is no Truſt, there can be no Breach 


him, and why ſhould a Man ſtand ſeiz- 
ed to an Uſe when he claims not the E- 
ſtate by Agreement with him that did 
ſtand ſeized, or has not the Eſtate that 


was charged to the Uſe; for Confidence 
In the Perſon is as well requiſite as Pri- 


vity of Eſtate ; for ſo firſt began Dies, 
by enfeoffing ſome Friend to the Uſe, in 


Dy. zaob. whom the Feoffor repoſed a Confidence 


and 'Truſt ; and if the Feoffee perform- 


ed not the Truſt, the only Remedy for 


the Ceſtuy que Uſe was to puniſh him 
for his Breach of that Truſt. But where 


of Truft, and conſequently no Puniſh- 
ment for it; of Neceſſity therefore, 


whereſoever the Truſt and Confidence 


fail, the Uſe is gone, becauſe the Re- 


medy is gone; and before we have 
ſhewn ſeveral Reaſons why the Uſes 


muſt ceaſe, the Lands not being charg- 
ed with them ratione poſſe ſionts, for the 
Danger of a Perpetuity; but only the 
Perſon being charged, is reſpondent of 
the Privity of Eſtate, and Confidence 


repoſed in him. Confidence in the Per- 


ſon is either expreſs or implied, and if 


that fails, the Uſe is gone; as if a Feof - 
fee to an Lie, for good Conſideration, 


4 doth 


8, 
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doth enfeoff one who has not Notice of the 
Uſe, the Uſe is gone, for here is no Truſt 
in him; he not knowing that there were 


any Uſes, no Truſt could be repoſed in 


him to let the Ceſtuy que Uſe take the 
Profits; but if he had Notice, a Truſt 


might well be ſaid to be repoſed in him, 


becauſe he took the Land, knowingly, 
with the Dies: If the Feoffment had 


been without Conſideration, tho' he had 


no Notice of the L/e; yet he ſtood ſeiz- 
ed to the De, for the Law implied No- 
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tice of the Uſe, and ſo there is a Truſt; 


and this introduces no Manner of In- 


convenience in charging him with a 
Uſe ; becauſe he loſes nothing, having 
given no Conſideration ; for he would 
be ſeized to the Je of the Feoflor, if 
no Uſe were limited, and then the 
Feoffor muſt be anſwerable for the Va- 


Jue of this Uſe to the Ceſtuy gue Uſe, 


which would be a vain Security. It 
ſeems, tho this Feoffinent were to Uſes 
expreſsly, yet the Feoffee ſhould ſtand 
ſeized to the old Uſes, becauſe he came 
to the Lands, without any valuable 
Conſideration, and perhaps the firſt Feof- 
fee to Uſe was not reſponſible for his 
Breach of Truſt; but the other Caſe 
of a Feoffment, with Conſideration, 
without Notice of the Uſes, is widely 
different from this ; for were he is charg- 
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ed with all the ſes, all the Inconve: 


Plow. 
Com.350, 
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niencies of a Perpetuity inſtantly follow. 
For the Limitation of Uſes may be fo 
ſecret, that it is impoſſible to know of 
them, and then who would purchaſe 
Lands; ſo that of Neceſſity, Land would 
be ſo ſettled, that it would not be in 


the Power of the Tertenant to diſpoſe 


of it, but it muſt neceſlarily remain in 
the Family which is a Perpetuity. 'There 
is a Diverſity taken in Plowden between 
the 5 * W and of 
Ceſtuy que Uſe ; for if the Ceſtuy que 
Uſe or Life or in Tail 3 Felf 
ment in Fee, either with or without 


Conſideration, all the old Uſes were diſ- 


continued, and the ancient Eſtate which 
the Feoffees had, is gone, and they have 
a new Eſtate ſubje& to theſe new Uſes 
created by the Feoffment ; for when 


Ceſtuy que Uſe made a Feoffment in 


Fee, which by the 1 Rich. the 3d. he 


might lawfully do, he paſſed a Uſe in | 


Fee Simple to the Feoffee; which being 
a new Uſe to the Feoffee, all the old 


Uſes were diſcontinued, and conſequent- | 


ly the Eſtate of the Feoffees muſt be 
altered; for were it the ancient Eſtate, 
it were ſtill ſubject by the former and 
elder Limitation of Uſes to the old Uſes; 
therefore have the Feoffees, by Con- 


ſtruction, a new Eſtate to the new Uſes; |} 


4 but 
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but if the Feoffees themſelves had made 
a Feoffment without Conſideration, the 
Feoffees had ſtood ſeized to the old 


Uſes, for here was no Uſe nor new E- 


ſtate ; but as it ſeems they both agree 


upon the whole, for if one have an E- 
ſtate for Life to the Uſe of another, 


and he makes a Feoffment in Fee, (and 


this is really the Caſe of Ceſiuy que Uſe) 


the Feoffee ſhall not ſtand ſeized to an 
Uſe, for he has a new Eſtate, and not 
the old one ſubject to Uſes. Quære 


to an Uſe to Execution for the Debt of 
Ceſtuy que Uſe ; and for Relief and He- 


riot after the Death of Ceſtuy que Uſe, 


after the 19 H. 7. c. 15. 


Having thus ſhewed, that by the Com- 


mon Law, ſuch a contingent Uſe as in 


the Caſe firſt put, had been deſtroyed by 


the Feoffment, we come now to ſhew 
the 27 H. 8. did not intend the Preſer- 
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ſets, by 
29 Car. 


2 Cap. 3. 


vation of them; for the very End and 


Deſign of that Act upon Conſiderati- 
on of the many Miſchiefs and Inconve- 
niencies that had been introduced by 


3 Uſes, 
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1 Co. 124. 
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Uſes, was utterly to extinguiſh and 


ſuppreſs them ; if therefore it ſhould be 


conſtrued fo far in the Favour of Uſes 
as to ſupport and preſerve contingent 
Uſes in theſe Caſes, where before at 
Common Law they were utterly de- 


ſtroyed, the Act would be expounded 


againſt the End of its Sanction, and all 
thoſe Inconveniencies it was made to 
ſuppreſs, would be till in Being; for 


who could be ſure of a Purchaſe of 


x Co. 125. 


Lands, when by the Limitation of a future 
Uſe in a ſecret Manner, which by no Act 
could be deſtroyed or defeated, he ſhould 
looſe his Land; when that came in Play, 
the Makers of the 27 H. S8. c. 10. thought 
that after that Act, no Land could paſs by 
Way of Uſe, but by Common Law, which 
was the Way they deſigned to retrieve 
and bring in an Uſe again ; and there- 
fore they provided by a Salvo for thc 


Right of all others, that they had before 


the making of that Act; yet they pro- 
vided no Salvo for any body's Right at- 


ter the Statute ; but ſeem to give all 


Lands that are ſeized in Truſt to the 
Ceſtuy que Truſt, without any Man- 


ner of Proviſion for the Rights of other 


People; therefore if 4. do diſſeize J. 


ſince the Statute, and makes a Feoftt- 
ment to C. in Fee, to the Uſe of D. 
in Fee, the Right of B. is not * 

y 
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by the expreſs Letter of the Act, for 
that gives the Land to D. without any 
Manner of Salvo for the Right of B. 
but by equitable Conſtruction the Judg- 


es have ſaved the Right of B. ſince 


that Way of Conveying is in Uſe, which 


the Makers of 27 H. 8. thought would be 


no more in Practice ; and therefore made 
no Proviſion for the Right of thoſe af- 


ter the Act; but this the Makers of the 


Act took for granted; for the Way of 


conveying byUſe is not any Ways prohibi- 


ted by the Act, but only the Poſſeſſion ex- 
ecuted to the Uſe. Therefore this Man- 


ner of Conveying not being prohibited, 


and being much practiſed, the Salvo for 
others Right is abſolutely neceſſary for 
every Man's Safety; but becauſe the Ma- 
kers of the Act thought the Way of Con- 
veying by Uſe, would ſtill be uſed by 


Way of Bargain and Sale, that that 
alſo might be notorious, and on the 


ſame Level with Common Law Aſſu- 
rances, they afterwards, at the ſame 
Parliament Enacted, That they ſhould 
be enrolled; and this ſhews, that the In- 
tent of the Law-Makers was not to 
ſhew any Manner of Favour to Uſes in 
Eſſe or Contingency ; and as the Preſer- 


vation of contingent Uſes is clearly out 


of the Intent of the Statute, ſo it is out 
of the Remedy of the Body of the 
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Act provided againſt the Miſchiefs that 
were before the Act; for the only In- 
tent and Deſign of the Act is to execute 


the Poſſeſſion in thoſe that have the Uſe; 


ſo that to the Execution of every Uſe 
within the Intent and Meaning of the 
Act, it is neceſſary that ſome body ſhould 
be ſeized to the Uſe of ſome other Per- 
ſon; ſo that if there be no Perſon ſeized 
to the Uſe, there can be no Execution 
of the Uſe, by the Force of the Statute, 


and there muſt be a Uſe in Eſſe, and 


not a Right of an Uſe only, for the 


Words of the Act are, That every Per- 
ſon that has, or hereafter ſhall have a- 


xy Uſe, &c. So that the Uſe muſt be in 


Ee, in Poſſeſſion, Reverſion or Remain- 


der, and the Ceſtay que Uſe mult be in 
Efſe; for the Words of the Act are, 


Stand ſeized to the Uſe of any Perſon 
or Perſons ; for how can the Act exe- 
cute the Uſes to the Poſſeſſion, if there 
be no Perſon to take the Uſe in Being ; 
and the Eſtate of the Feoffee, mult 
veſt in Ceſtuy que Uſe ; for the Act ſays, 
« 'That the Eſtate of ſuch Perſon ſeiz- 
„ed eto an Uſe ſhall be adjudged in 
«© Ceftuy que Uſe”: And when any of 
theſe fail, there can be no Execution by 


Force of the Statute; and this Con- 
_ ſtruction is abſolutely neceſſary, that the 


Words of the 27 H. 8. may have ther 3 
5 Ul . 
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* Full Scope and Meaning; ſo the Makers 
of the Act did wiſely in making no Pro- 
viſion for Uſes in futuro; for if they 
had, all theſe Inconveniencies at Com- 
1078 Law had ſtill remained, and Per- 
petuities had been preſerved by the Li- 1Co.78,6. 
mitation of contingent Remainders, not 
to be deſtroyed ; Eſtates would have been 
ſo fettered, that no body could have diſ- 
poſed of them ; ſo that the Statute ha- 
ving made no Proviſion for theſe Renain- 
ders, they are left to the Conſtruction 
of the Common Lat; and then the con- 
tingent Remainder in the Caſe firſt put 
had been deſtroyed for the Reaſons be- 
fore, when we treated concerning theſe : Leon. 
Remainders at Common Law : If there 259: 
be no Seizin, in the Feoffees, when the 
Uſe comes in Eſſe, it cannot be execu- 
ted, Cc. and if the Feoffees be barred 
of their Entry and Right to come at 
Seizin, the Poſſeſſion can never be exe- 
cuted to the Uſe ; were the Lands charg- 
ed with contingent Uſes, into whoſe 
Hands ſoever it came by Force of this 
Statute; then a Corporation Diſleiſor of 
the King, 6c. ſhould ſtand ſeized to the 
Uſe, as before has been ſhewn the 9 
cannot; and the Nature of the Uſe would 
now be quite altered; for before it was 
a Truſt and Confidence in the Perſon, 
now it would be a Sort of Attendant 
on 
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on the Land, or annexed thereto ; and 
then it were a new Hereditament; by 


Conſtruction of this Statute, the Heir 


2 Inſ. a. 


« 


of the Part of the Father, ſhould have 
the Uſe, tho' the Lands moved from the 


Mother's Side; and this would be con- 


trary to diverſe ſettled Reſolutions. If 


4 ge there be a Tenant for Life, the Remain- 


der in Fee, and the Remainder-Man co- 
venants, that if the 'Tenant for Life 
ſhall die in four Years, he will ſtand 
ſeized to the Uſe of F. S. in Fee, and 


the Tenant for Life makes a Feoffment } 


in Fee, the Feoffee likewiſe covenant- 
ing to ſtand ſeized to the Uſe of F. N. 


O:; ect. 


Reſp. 


if the Tenant for Life dies in four Years, 
the Statute cannot preſerve and execute 
both theſe future Uſes at once ; there- 
fore one of them muſt be toll'd, and 
then the Statute has not the Effect to 
preſerve future Uſes. Before the Statute 
if the Feoffee had bargained and ſold, 
and made over no legal Eſtate to the 
Bargainee, no Uſe had paſled ; for the Pri- 
vity of Eſtate and Confidence remain ; 
and therefore the old Uſe continues. 


But then it may be objected, if future 


contingent Uſes are not preſerved and 
all exccuted by the 27 H. 8. how can 
the Poſſeſſion be ever executed to them, 
ſince the whole Eſtate is out of the 
Feoftces, To this I anſwer, that 7 

5 | > 2 
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4 


that Eſtate is exccuted to the Uſe, by 
the 27 H. 8. that has the Requilites be- 
fore-mentioned to the Exccution of a 
Poſſeſſion to an Uſe; and it is impoſſible 
a future Uſe ſhould have the Poſſeſſion 
executed to it by the Statute, when tis 
uncertain whether it will ever come in 
Eſſe or no: But the Feoftee has a Poſſi- 
bility to ſtand ſeized to the Uſe, and 
when the Uſe itſelf comes in Eſſe, then 0. 125. 
the Poſſibility is come to a Certainty ; TE 
vis. an Eſtate to the Uſe of Cſtuy que 
Le, and ſo is executed by the Statute ; 
but if the Eſtate of the Land be alter- 
ed by a Diſſeiſin or Feoffment, ſo that Fire and 
the Poſſibility of the Feoffees is ſuf- . 
_ pended, there he muſt enter to revive ; way their 
the future Uſe is abſolutely deſtroyed, 10% 
and no Eſtate remains in the Feoffee, 258, 259. 
for the Benefit of a future Uſe; 
for then, if a Feoffment were made to 
the Uſe of a Man for Life, and then to 
the Uſe of his firſt Son, not yet born, 


in Tail, the Remainder to B. in Fee, i 


he would be a 'Tenant for Life, the M* 
| Remainder to the Feoffee and his Heirs, 4 i 
as long as the Sons ſhould have Heirs of b 
their Body, the Remainder to B. in Fee, | 
and ſo there would be a Fee upon a Fee, 4 
and the Feoffee might puniſh the Te- = 
nant for Life for Waſte, or perhaps en- | ji 


ter for a Forfeiture, when perhaps the 
con- 


0 188 Uſes and Trufts. 
| contingent Remainder would never 
1 come in Ffſe : So that of Neceſſity he 
muſt have nothing but a Poſſibility, which 
when it comes in Ee, is ſuch an E- 
ſtate in him as may ſerve to anſwer the 
future Uſe, and be executed to it accor- 
dingly, by Force of the Statute; for as 
he had a whole Fee to ſuch Uſes, ſo the 
| Statute parcels out of his Eſtate, accor- 
it ding to the Uſes ; and as there had been 
| no Execution of the Poſſeſſion, he muſt 
have ſtood ſeized to the future Uſe, 
when it came in E: So now the Sta- 
tute gives that Eſtate in Poſſeſſion to 
the Uſe, when it comes in Eſſe, as it 
does to Uſes in Efſe preſently. But if 
when the future Uſe comes in Eſſe, there 
is an Eſtate adjudged in the Feoffee, it 
may be asked what Eſtate there is in 
9%. him, or what Eſtate did he gain when 
o. 129. he enters to revive a future Uſe ; for his 
*3) old and antient Eſtate he cannot get 

when that is executed by Force of the 
Statute in others. It ſeems that in both 

Cafes, he has but ſuch an Eſtate as may 

| ſerve to be executed by Force of the 

27 If. 8. in the Ceſtuy que Uſe ; for he 
cannot diveſt the Eſtate lawfully veſted 

| before by the Force of that Act of Parlia- 
| ment. So that if the future Uſe be for 
| the Life of Ceſtuy que Uſe, when this 
comes in Ve, it ſeems the Feoffee has 
a legal 


—— 
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a legal Eſtate to him and his Heirs, du- 
ring the Life of Ceſ/y que Uſe, which 
1s that Inſtant executed in the (Alen que 
Uſe, by Force of the Statute ; the ſame 
Law is, if he had entered to revive the 
_ Uſe; fo if the Cæſtuy que Uſe had an E- 


ſtate 'Tail in the Uſe, the Feoffee ſhall, 


when this Uſe comes in Being, have an 
Eſtate to him and his Heirs as long as 


the Ceſtuy que Uſe has Heirs of his Bo- 


dy. 'Then it may be asked, How he 
can have ſuch an Eſtate which is a Fce, 
and yet many Eſtates 'Tail, and a Re- 


mainder in Fee expectant upon it? But 


it may be anſwered, if he hath it only 
of Neceſſity, that the Ceſtuy que Uſe 
may have an Eſtate Tail in him, 
which is eo inſtanti executed in him, the 
Thing being momentaneous; and ſo 
there can be no Manner of Objection 
made of the Inconveniencies following 


upon the Limitation of a Fee upon a 


Fee; there muſt be an Eſtate in the 


Feoffees to ſerve the future Uſe; for the 


Statute ſays, That the Eſtate that was 
in ſuch Perſon, c. ſhould be adjudged 
and deemed in him that has the Uſe, &c. 


ſo that of Neceſſity, ſome Eſtate muſt oo 

be adjudged in the Feoffee, that it may 1 Co. 129. 

be executed by Force of the Statute ; C , 

and tho' the Feoffce hath a particular 1Co. 13). 

Eſtate in the Land by his Entry without. 
= any 


189 


352. 


any Donor, this is not any Abſurdity, 
j it being done by Force of the Statute, tho' 
regularly at Common Law, no ſuch | © 
Eſtate can be created. No Limitation of 

a Uſe is good, but where the like Limi- _ 

tation of an Eſtate in Poſſeſſion were 

good at Common Law; for the Deſign 

of 27 H. 8. was to revive the ancient 
Common Law, and this Conſtruction 

muſt be allowed of Neceſſity; for now 

the ſame Reaſon that had forbidden, 

i co. 130. ſuch a particular Limitation of Eſtate 
in Poſſeſſion at Common Law, forbids 
the like Limitation of a Uſe; becauſe 

the Poſſeſſion is by the Act executed to 

200. 138. the Uſe ; therefore muſt the ſame Incon- 
VvVeniencies neceſſarily enſue ; ſo that if 
| a Man makes a Feoffment to the Uſe 
bl of one for Years, Remainder to the Uſe 
"il of the Right Heirs of J. S. who is li- 
ving, this Uſe limited to the Heirs of J. 5 
is void, for the ſame Reaſon as if an E- 
| ſtate had been made to one for Years, 
| Remainder to the Right Heirs of J. &. 
becauſe that the Freehold is now here, 
ſo that there cannot be a Tenant to the 
a Præcipe, (yet this were good of a Uſe 
, at Common Law) and ſo if any one 
1 hath a Cauſe of Action, he may be de- 
| layed of his Right, and the like Incon- 
venience there is in a Uſe fo mine 
. 5 


| 
£ 
i 
| 
N 
ſ 
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for no Eſtate is left in the Feoffee, as be- 100. 135 
fore has been ſaid, but only a Poſſibility.“ 
So in all other Caſes, the Execution of 
the Poſſeſſion to a Uſe, is conſtrued accor- 
ding to the Rules of Common Law, be- 
cuauſe the ſame Reaſons hold there. So 
* if a Feoffment be made to the Die of A. 
for Life, and then to the Uſe of her who 
ſhould be the Wife of B. A. dies, B. 
takes a Wife, ſhe ſhall take nothing be- 
cauſe a contingent Remainder ought to 
veſt at Common Law ; either during the 
particular Eſtate, or eo Inſtanti that 
| the particular Eſtate determines. Yet 
perhaps in both theſe Caſes at Common 
Law, the Chancery might have ſup- 
ported the Uſe in Remainder, becauſe 
there was no Inconveniency in it then, 
as there would be now. "Tis objected, 
that if a Privity of Eſtate is requi- 
ſite, then no A Uſe can be ex- 
ecuted by the Force of the Statute; 
for when the Statute has executed 
the preſent Uſe in Eſe, they are in 
the Poſt, that have the Uſe ſo ex- 
' | ecuted; and fo are not Privies in E- 
Ii ſtate to the Fegffee, from which the 
future Tes may ariſe. To this I 


| þ anſwer, that the Statute requires that 
_ | theſe Eſtates that were limited by 

= 2 Wa 

3 E : 
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29 130. Way of Uſe in the ſame Convey- 


ance with a future Die, and were ex- 
ecuted by the Statute, ſhould ſtill 


remain and continue till the future 


| ted upon a Conveyance were in 4+ | 


Uſe comes in FEfſe ; and this Privity 


of Eſtate is, where two Perſons have 


an Intereſt created by the ſame Con- 
veyance in one Eſtate, by one Con- 
veyance; becauſe then they come to 
one Eſtate by a Contract or Agrce- 
ment, to which both are Parties and 
Privies, (i. e.) conuſant; and why the 
Eſtate ſhould continue till the ' Shag 
Uſes would ariſe, we have already 
accounted for, to prevent the Danger 
of a Perpctuity; and for many other 


Reaſons; which ſee before. All Statutes, I 


that have been made in ſuppreſſing the 
Inconvenicncics ariſing from Tſes, have 
always been extended by Equity 


beyond the Letter of them. It was 
the Opinion of ſome Judges, in Chud: 


ley's Caſe, that the future Uſes, limi- 


beyance; and alſo the Eſtate being 
exccuted to them by Virtue of the 
Statute, it was one entire Eſtate in 
Abeyance. But the other Judges for 
very good Reaſons were of a contra- 
ry Perſwaſion; for the Statute, an 

as 
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has been ſaid, extends only (by the very 
cxpreſs Words of it) to execute the Poſ- 
ſeſſion to the Uſe where the Te is in 

Eſſe, and not to a Poſſibility of a Uſe, , 
and what Ground can there be for an oa 
equitable Conſtruction to carry an E- 
' ſtate in certain to the Poſhbility of an 

Uſe, when the Words of the Statute 
warrant no ſuch Expoſitions; ſo that 

a future Uſe, notwithſtanding the Sta- 

tute, remains as it was at Common 

Law, 'till it comes in Eſſe, and then 

the Statute executes the Poſſeſſion to it. 

It was alſo held in Chudley's Caſe, 

that future U/es muſt not ariſe out of 

the Eſtate of Ceſtuy que Le, but out 1 Co. 131. 
of the Eſtate of the Feoffee ; therefore? 
if 4. doth infeoff B. to the Uſe of C. 

and his Heirs, and if D. ſhould pay 

C. 100. then C. ſhould ſtand ſeiſed 

to the Uſe of D. and his Heirs, this 

Uſe to D. is void, not being raiſed out 

of the Eſtate of the Feoffee ; the Rea- 

ſon of which Reſolution ſeems ta have 

been, that he that ſtands ſeiſed to an Uſe 

muſt come in in Privity of that Eſtate 
to which the ie is annex d; but here 
the Ceſtuy que Uſe comes in by the 
Statute, and ſo in the Poſt; but 
now it ſeems to me that the Li- 
mitation to D. would be ſupported 
as a Chancery Truſt, ſince they have 

REG =. found 
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found out a Way to creep out of the 
Statute, if a Feoffment be made in 
Fee to the Tſe of the Feoffee and his | 
Heirs in Truſt for F. F. and his Heirs, ' 
Onere, Whether this Eſtate be not exe- 
cuted in J. S. by the Statute ; for as 
it ſeems, the Feoffee is in by the Cy. 
men Law; and fo the Statute not ſa- 
tisfied; ſo that it ſeems the Way of 
Bargain and Sale is good to raiſe a 
Truſt; yet it was adjudged that if a 
Man bargain'd and fold his Lands in 
Fee to one, to the U/e of one for Life, 


with other Limitations of Uſes to 0- 


thers, that they were void, becauſe a 


Uſe could not be limited of a Uſe, 
which is the only Reafon of the Caſe 
next before. 

Feoffce to an Uſe of a Manor re 


leaſes to the Tenants, they cannot 


have the Services to the Uſe of Ceſtuy 
que Uſe, becauſe they are drowned; | 
and there can be no Truſt without an 
Eſtate in Being. Pro. 138. a. But it 
ſeems in ſuch Caſes, they would be |. 
compelled by the Court of Chancery, 
to anſwer the Rents to the Ceſtuy qie * 
Uſe. Duke of Norfolk's Caſe, 14 
2 Co. 78. b. F 
Sir £dward Cooke being obliged b) 


Order of the Council-Table, to make 


a Settlement of his Eſtate in this Man- 
| net, 
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ner, (that is to ſay) to covenant to 


ſtand ſeized to the Ve of himſelf, 
for Life, then to the Uſe of Elizabeth 


Hatton, his Wife, for Life, then to the 
Uſe of his Daughter Elizabeth, for 
Life, for a Moicty of thoſe Lands, and 


then to the Uſe of her Sons in Tail, 


till the 'Tenth Son, and then for the 
other Moiety to the Uſe of his other 
Daughter Frances, for Life; then to 


the Uſe of her firſt Son in Tail, and ſo 


on 'till the 'Tenth Son, with Croſs Re- 


mainders to each of the Daughters, if 
the other died without Iſſue, then to 


the Dye of the Right Heirs of Sir Ed- 
ward Cooke ; yet that he might have 


it nevertheleſs in his Power to defeat 
or 5 the contingent Remainders 


to his Daughters Sons, for which End 
he covenanted to ſtand ſeized, and ſo 
no more was out of him than what was 


veſted in the Ceſtuy que Uſe, and did not 


make a Feoftment to Uſes, and put 
the whole Eſtate out of him, and put 
it in the Power of the Fegffees to pre- 
ſerve or deſtroy them, as it was in 
Chudley's Caſe ; but here he makes a 
Leaſe to one for Years, and then 
grants his Reverſion to another in Fee, 
without conſidering, that ſo he coming 
mn in Privity of Eſtate, under the Conh- 
dence Sir Edward had, might ſtand 
2 Q-2 ſeized 
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i | ſeized to the future Uſes, that the E. 
4 ſtate of Sir Edward was ſubject to, and 
U then he makes a Feoffment in Fee to 
others; ſo that had he ſeen Reaſon to 
ſuppreſs theſe future Uſes, he would 
have deſtroyed the Deed of Grant of 
the Reverſion, and trump'd up the 
Decd of Feoffment; but had he ſeen 
any Reaſon to preſerve the Remain- 
ders, he would have ſuppreſſed the Feoff. 
ment, and ſhewed only the Grant of 
tbe Reverſion ; but none of theſe 
5 : Roll. Things being done, it became a Cut 
105 3 ſtiou between the Feoftees and the Sor | 
| 188,9. of one of the Daughters, (the other 
1 dying without Iſſue) and 'twas reſolved 
[ in Favour of the contingent Jie, and ſo 
_ againſt the Feoffees; a particular Te- 
. nant having entered after the Feof} 
* ment made by Sir Edward, but 'twas 
Wl! agreed that if Sir Edward had made 
a Feoftment before he made a Grant 
0 of the Reverſion, the future Uſes had“ 
Us been deſtroyed ; for then the Feoffees 
| had come in of another Eſtate, not of 
that ſubje& to the Uſes, as was before 
ſhewed in Chwdley's Caſe, the future | 
Uſcs were to have ariſen out of the | 
Eſtate that Sir Edward had in him, « | 
in the Caſe of the Feoffees it doth out? 
of their Eſtate; and if he had paſld | 
away the whole Feo then, as 1 | 
al þ 
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Caſe of the Feoffees, a Poſſibility only 


remained in him, then when Sir Ed- 
ward Cook grants away, by legal Con- 


veyance, his Eſtate to another, with- 
out Conſideration, the Grantee of this 
Eſtate being in the Privity of Eſtate, 


Sir Edward had, and under the fame 


'Truſt and Confidence, implied by Law 
that the future Les may well riſe out 
of his Eſtate. The next Thing then 
to be conſidered is, what is to be ope- 


rated to the Deſtruction of thoſe future 
Uſes, by the Feoftment that Sir Ed- 
ward made, and that can have no 
Operation, to their Deſtruction ; for 
though he thereby diſcontinued all the 


Eſtates, and the Fee ſtood ſubject to 
the new Uſes, yet when the particu- 


lar Tenant entered, then all the F- 


ſtates again were recontinu'd, and con- 
ſequently the Eſtate of the Grantee 


of Sir Edward, was again ſubject to 


the future Die; but this Leaſe made by 
Sir Edward would have bound the fu- 
ture Jeg, though not the Remainder 
Men, becauſe the future L/es were to 
ariſe out of the Eſtate of Sir Fdward ; 
and ſo far as that was defeated, ſo far 


was the contingent Uſes ; and had that 
been wholly deſtroyed, the future Uſes 
bad been fo too.—If a Man Bargains 
and Sells Lands to one for Life, then 
4 O 3 ts. 
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do his firſt Son in Tail, who is not yet 
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born, it ſeems this is a good contingent 
Remainder, riſing out of the Eſtate 
of the Bargaizor ; but tis ſaid by 
Judge Nudigate; that by Bargain and 
Sale only, no contingent Uſe can be 
ſupported, it ſeems he means by the 
Eſtate of the Bargainee ; but Ona- 
re, Whether it may not, ut ante, 
but it ſeems a Feoffment or Fine is 
the ſureſt Way, and ſo to put it out 
of the Power of the Owner of the 
Land to deſtroy the future Uſes. Oyare, 
Whether the Conſideration given by 
the Party in Uſes will create a Uſe to 
one not in Re. 

A. poſſeſſed of a Leaſe for Term of 
Years, grants it over to B. and C. and 


their Aſſigns, to the Uſe of A. and his 


Dyer 
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Wife, and the longer Liver of them; 
A. grants away to another ſuch In- 
tereſt as he then had in the ſaid Lands, 
c. and it was adjudg'd that 4. s Grant 
was void; for he had nothing but a 
Truſt, which he could not aſſign over 
for a Truſt cannot be aſſigned over, be- 
cauſe it lies in Privity; and though 4. 
may repoſe a Truſt and Confidence in 
the Leſſee, yet his 4ſſignee, that is no 
Party to the Agreement, cannot do it, | 


| becauſe not privy (i. e.) not conuſant of, 


nor Party to that Agreement ; * 
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by by the Contract between the Parties, 
a Truf was repoſed in the "Tenant 
of the Land; for though he might be 
willing to ſtand intruſted for the Benefit 
of his Friend, it does not therefore fol- 
low that he would for every Body's 
Advantage. But it ſeems to me, in 
this Caſe, that if 4. had aſſigned over 
the Land itſelf, it would be good 
by 1 R. 3. but the Words he uſed 
were not ſufficient to paſs the Land 
itſelf, for he had no Intereſt therein ; 
for 27 H. 8. executes no Poſſeſſion to 
4 Uſe, but where ſome Body is ſeized 
to the Uſe of another for Years, Life, 


Ye. fo that the Tenant muſt have a 


Freehold in the Land, elſe the Statute 
executes no Poſſeſſion to the Uſe; but 
if a Fine be levied to the Uſe of one 
tor Years, then it is executed, for the 
Conuſce of the Fine is ſeized. A Man 
Bargains and Sells his Land for Years, 
that is executed by the Statute, if the 
Bargainor had a Freehold for only a 
Uſe paſſed at Common Law, and ſo 
had ſtood ſeized to an Uſe; and what- 


ever Intereſt the Ceftuy que Die has in 


the Uſe, tis executed by the Statute, 
if any Body be feized to that Uſe. 
A. Feoffce to the Le of B. and his 
_ Heirs before the Statute, Bargains and 

Sells the Land to C. and his Heirs, 


0 4 no 
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no Uſe had paſſed to C. for there cannot 


be two Les of one and the ſame Land, 
and the Uſe of B. continued, for the 
Privity of Eſtate and Truſt and Confi- 


dence remained, and therefore did the | 


Uſe of B. prior to C.'s Title; for Uſes 
cannot be deſtroyed nor altered without 
a 'Tranſmutation of the Poſſeſſion, by | 
which the Privity of Eſtate, or the 
Truſt and Confidence is altered and | 
gone. The ſame Law is of Covenants 
to ſtand ſeized, | 
A. covenants to ſuffer a Recovery of 


| ſuch Land to the Uſe of B. and his 
' Heirs, rendering to 4. an annual Rent 


of 420, it was held that upon the 
Recovery A. ſhall have the Rent exe- 
cuted in him, by 27 H. 8. c. 10. and 
may diſtrain for the Rent; for though 
there be no Clauſe of Diſtreſs nor Co- 
venant; for the Recoveror was ſeized 
to the Intent another ſhould have the 
Rent; and though the Appointment of 


the Rent was after the Limitation of | 
the Lies; as if the Deſign was that the 


Rent ſhould iſſue out of the Eſtates | 
executed by the Statute ; yet that is 


not material, for the Intent being that 
a Rent ſhould Iflue there, ſuch Con- 


ſtruction ſhall be made wt Res magis 
valeat quam pereat. 


But 
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But if 4. diſſeizes B. to the Uſe of 

C. and his Heirs, and then Bargains and 
Sells the Lands to D. a Uſe will paſs 

to him ; for though 4. committed the 
Diſſeiſin to the Uſe of B. and his Heirs, 

yet has B. no ſuch [//e as can be exc- 
cuted by the Statute, e. an equitable 
Right to take the Profits; for a Diſ 
 ſeizor cannot ſtand ſeized to an Ur, 
| there being no Privity of Eſtate, nor 
Confidence, and ſo no Ground to ſub- 
pena him to Chancery ; and they cannot 
there take Notice of his Title; for 
they are not to determine the Right 

of Inheritance; but the Diſſeiſin being 
done to the Uſe of C. it ſeems he may 
enter upon B. and have the Lands, 
tho' he have no ſuch Uſe as is to be 
executed by the Statute. "Tis regu- 
larly true, that if the Ceſtuy que Uſe 
enters upon the Feoffee, he was a Treſ- 
paſſor; yet in ſome Caſes, by Intend- 
ment of Law, he might enter and oc- 
cupy the Lands at the Will of the 


Feoffee ; therefore if a Man before the 1 
Statute made a Frofment in Free, to = 
the Intents to perform his Laſt Will, on 
yet might the Fooffor enter and occupy * 


the Land at the Will of the Feofeee ; 4 
and ſo as it ſeems, in the Caſe of a 4 
Feeffment to future Uſes, the Fenffor | 
might enter and occupy at Will. 5 1 
pn, nw) the "4 
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the Feoffment were made without Con- 
ſideration, as the Caſe is to be intend- 
cd; for the Law gave the Feoffor and 
his Heirs a Te till the future Uſe came 
in Efſe ; and a Uſe is nothing but a 
Right to take the Profits to that End; 
therefore it gave him Leave to enter 
and occupy the Lands at the Will of the 
 Feoffee ; and ſo as it ſeems from Tit. 
Set. 464. may his Heir do after him, 
and in giving him the Ve in the mean 
Time, till the future Uſe comes in 
Efſe, it gives him Leave to take the 
Profits. But then 'twill be objected, If 
the Law gives not a Man Leave in Caſe 
where there is a Uſe cxprefly limited 
to him, but makes him a Treſpaſſer, 
how can it give him Leave to enter, 
Oc. where there is no ſuch expreſs 
Limitation to him? 'To which I an- 
ſwer, that where the Law by Intend- 
ment gave.him an Fztry to occupy at 
Will, 'tis but to give him Leave to 
take what the Law gives him ; but 
when a Uſe is expreſly given to a Man 
| there to give him Leave to enter, is 
to make a Conſtruction quite contrary 
to the Meaning of the Parties expreſſed 
in their Deeds, by which it appears, 
that the Feoffee was to have the Poſ- 
ſeſſion and Occupation of the Land, 
and to anſwer over the Profits to the 

Ceſtuy 


* „ „ ply 
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Ceſtuy que Uſe; ſo that the Difference 
is this; in the one Caſe there is but a 
reaſonable Conſtruction made to let a 
Man have that preſently which he 
would have at the long run, that is to 
ſay, the Profits of the Land, when 
there is nothing repugnant to ſuch Con- 
ſtruction; in the other Caſe to ex- 
| ound the Entry of the Feoffor to 
1 = lawful, is to make a Conſtruction 
quite contrary to the plain Intent and 
Meaning of the Parties fully expreſ- 
ſed, which would be to introduce all 
Manner of Uncertainty in the Expoſi- 
tion of Deeds. Where the Will of the 
Parties ought to be ſupported, if no 
Inconvenience follow from it, it ap- 
pears by Lit. Set. 464. what Uſes 1 Co. 40. 
were at Common Law; for there he 2. 
ſays that Ceſtuy que Uſe ſhould be gs 
Juror, if the Land were worth 40. 
per Aun. therefore when the Statute 
ordained that a Juryman ſhould have 
404. per Ann. the Judges conſtrued it 
according to the Common Law, that 
Ceſiuy que Uſe ſhould be the Perſon, 
and not the Fegfee, 


Who 
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Who may have a Uſe, 


All. 316. If an Uſe be limited to an Alien, 
mw 559 he cannot have it, but it is forfeited to 
Stiles qo. the King, who cannot ſeize the Lands, 
Hard-495: but may have a Subpena to get the Pro- 


338. ; 
3 {Ib fits or the Eſtate executed to him. 


29- The King cannot have a Dye, becauſe | 


1 Co. 23, 


45 he cannot take but by Matter of Record; 


132. on Record, then he may take. 
If a Uſe be limited to the Poor of 
the Pariſh, 'tis good, though they arc 


no Corporation. - 
vid. pot. When a Man makes a Feoffment in 


where this Fee, to the Intent to perform his Laſt 


"DR Will, and afterwards deviſes the Lands 
eres to another, and dies, the Desiſee is 
in by the Will; but if a Man makes 

a Feoffment in Fee to the Uſe of ſuch 
Perſons, and of ſuch Eſtate as he ſhall 
n appoint by his Laſt Will, and then li- 
b. 112. a. Deviſee is in by the Execution of Uſes 
6 Co. 15. upon the Feoffment, by the Statute ; 
to be this, in the firſt Caſe, he having 
limited no Des, and having a Uſe to 
him and his Heirs, the ÞFeoffinent in 
both Caſes being made without Con- 
{idcration, the Statute executes 5 E- 
EE. at 


i Hern. but if the Uſe be found by Office, up- 


ing. 111. mits the Die, by Will to another, the 


and the Reaſon of the Diverſity ſeems 


{ 
| 
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ſtate fully in him again, and leaves no- 
thing in the Feoffee ; but in the latter 
Caſe, there being Uſes expreſly named, 
tho' the Feoffor had his Eſtate again, 
yet there is a Poſſibility left in the 
Feoffee, which becomes an Eſtate when 
the Contingency happens: But then it 
will be objected that the firſt Feoffonent 

being made upon Truſt and Confi- 

| dence to perform his Laſt Will, this was 

a2 Uſe in Contingency; and fo there is 
the ſame Reaſon for this Caſe as for 
the other; but it may be anſwered, 
That this is no LU /e; or if it were one 
at Common Law, yet that 'tis now de- 
ſtroyed by the Feoffee, who can never 
perform the 'Truſt repoſed in him, be- 
cauſe the Eſtate is preſently by the 
Act out of him, at Common Law, it 
might be a T/e, for he had an Eſtate © 
in him, ſo that he could perform the "8. 19. 
Will of the Deo1iſor ; but in the other 2 Roll. 
Caſe the Will is but a Direction of 780. 
the Perſons and the Eſtates they ſhall * 
have according to this Power reſerved 1 Rol. 
upon the Fegfiuent, and there upon the R333. 1 
original Feoffment there was nothing z 4 


. l d. 5 
for the Feoffees to do. — Tenant in Moor fi 


Tail cannot ſtand ſeiz'd to an Uſe ; for (S. [ 


the Intent of the Statute De doni 2 And.s7, 4 
Was, that he ſhould have the Lands Vide | 


| Roll. 1 
and the Profits of them, and he cannot 181 1 


execute | | i. 
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execute the Eſtate to the Je, and 
therefore cannot anſwer the End of the 
Creation of Ves, (vi5.) that the Ter- 
tenant ſhould make Eſtates accordin 
to the Directions of Ceſtuy que Uſe ; 
and it appears by the Intent and Scope 
of the Act, that the Makers did never 
intend that the Tenant in Tail ſhould | 
ſtand ſeized to an ſe, for they have re- 
ſtrained him to alien to prejudice his 
Iſſue ; but if he were to ſtand ſeized to 
an Uſe, as it was a Part of the Truſt 
repoſed in him to make Eftates accord- 
ing to the Direction of Cxſtuy que Uſe; 
fo it would be a Prejudice to the I- 
ſue; and the Statute would never have 
ſo carefully preſerved the Land to the 
Iſſue, if he might have it only to an- 

2 Inſt, others Uſe,—lf a Baſtard hath gotten 
113-4 „a Name by Reputation, to be ſuch a 
r Onc's Son, yet tis not a Conſideration 
5. * ſufficient to raiſe a Dye to him; for ſtill 
in Law, he is look d upon as zullius 
filius; therefore the Law can ne— 
ver ſupport that as a good Uſe to 
him, as the Son of ſuch one, in re- 
ſpect of the natural Affection that a 


Father bcars to his Sons, when by an- 


other Maxim the Law ſuppoſes, and 
fays, he is zullius filius; and fo no 
Bedy can have any natural Affection 
for him. 


A Man | 
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A Man levies a Fine, and cove. C78. 
nants by Indenture, in Conſideration of .. 
natural Love and Affection, Blood and 
Marriage of his Baſtard Daughter, that bl 
the Conuſee ſhall ſtand ſeized to the bi 
Uſe of the Baſtard Daughter, tho' this 4 
be not a ſufficient Conſideration to raiſe " 
a Uſe upon a Covenant, yet tis expreſ- 
five of the Intent of the Party; and 
therefore ſhall ſerve as a ſufficient De- 
claration of a Uſe upon the Fine, | 
where there needs no Conſideration. 4 
Uſes, (as has been ſaid) may be raiſed | 
either upon the Tranſmutation of Poſ- 
ſeſſion, as upon a Fine, Fooffment or 


-m — 
3 2 IF wy 
£ WIA > 90 
o * v 1 0 2 — 
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Recovery, Gc. or where there is no 'k 
Tranſmutation of Poſſeſſion, as upon a i 
Covenant or Grant upon good Conſide- i 
ration, as upon a Bargain and Sale, 7 


where there muſt be quid pro quo, — 
ſomething given for ſomething; but if 
in a Covenant there be but a good 
Conſideration, though nothing be given, 
it is ſufficicnt; and here it will be 
requiſite to ſee what is a good Conſi- 
deration to raiſe a Uſe upon a Cove- 
nant. And firſt, in the Caſe of Sher- 
riugton and Pladale ver. Strotton, it ij 
came to be a Queſtion, Whether a Co- =_ 
venant in Conſideration that the Lands 
ſhould remain to the Heirs Male of i 
the Body of the Covenantor, and in 4 
| Conſide- ij 


— — — — 
— —— — 
> 1 
— * - 


208 


Ales and Truſts, 
Conſideration of Brotherly Love and 
Aſſection; and that the Lands ſhould 
remain in the Blood of the Covenan- 
tor, were ſufficient to raiſe a Uſe ; for 
'twas objected that 'twas not, becauſe 
no Advantage came to the Covenantor 
by that Conſideration ; for twas unne- 
ceſſary, and 'twas no more than was 
before, and would be afterwards ; but 
the Court did adjudge that the Uſes 
did well riſe upon thoſe Confiderations, 
and in the Reſolution they ſcem to 
have regard to each of theſe Conſide- 
rations, as if any of them ſingly were 
ſufficient to raiſe a Uſe, as indeed they 


ſeem to be; for as for the firſt, in Conſi- 


Meor 
30 Js 


deration, that the Lands ſhould remain 
to the Heirs Male of his Body, he co- 
venants to ſtand ſeized to the Uſe of 
himſelf for Life, then to others for 
Life, and then to the Heirs Male of 
his own Body; this it ſeems is a ſufh- 
cient Confideration to give him an E- 
ſtate Tail, tho' he does not part with 
his Eſtate; and ſo in other Caſes it 
would remain in him, as before ; as if 
a Man makes a Feoftment in Fee to 
the Uſe of J. S. in Tail, the Remain- 
der to his own right Heirs, he has his 
old Reverſion in him; but here the 
Conſideration of preſerving the Lands 
to the Heirs Male of his Body, by the 

5 | Creation 
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Creation of an Eſtate Tail ; and ſo ha-; Inſt. 22 · 
ving the Force of the Statute De do- ,co. 13. b. 
nis to preſerve the Inheritance; for the If: 1 vent 
ſue being a good Conſideration to raiſe 1 

a Uſe, that Eſtate, which the Owner 495, 505. 
of the Land had, is changed and quali- 1300.55 
fied into an Eſtate Tail. Accordingly 8 
my Lord Coke ſays, that if a Man 

makes a Feoftment in Fee to the Uſe 

of one for Life, the Remainder to the 

Uſe of the Heirs Male of his own Body, 

this is an Eſtate Tail in him ; yet here 

the Uſes were not out of him ; ſo that 

a Man may modify a Fee that conti- 

hues in him; but he cannot take a Fee 

as de novo, When he has the old one 

in him. In the Caſe of Pybus and 
Mitford, it was held, that if a Man 
covenanted to ſtand ſeized to the Uſe 

of his Heirs Male, begotten on the 

Body of his ſecond Wife, he had there- 

by an Eſtate Tail. EY 

A Father makes a Feoffment in Late, A. 
Fee to his Son, with a Letter of Attor- thorities 
ney to make Livery, but no Livery is l ar 
made, no Uſe ſhall ariſe to the Son; this hail 
for it appears to be the plain Intent of 9797 
the Parties, that the Land ſhall paſs by 10 fan! 
the Common Law by the Feoffment ; ſeized: 
and that the Feoffee ſhouid be in the 

Per, and it would be unreaſonable to 

make ſuch Conſtruction as to raiſe a 


E Le, 
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Uſe, and ſo make the Son come in by | 
the Statute ; and in the Poſt, contra) 
to the expreſs Agreement of the Par. | i 
ties mentioned in the Deed. It ſeems | 


. 2 5 U 
the Diverſity taken before, came in! * 
by a Conſtruction made in Favour | tic 


6Co.18. of Lords, upon the 32 & 34 H. 8. of hi 

2 hinder the Diſpoſition of one third Part.! 
When the Feoffment was made to the | th. 
Uſe of the Feofor's Laſt Will, this was F_ 
expounded to be no more than refer. | p, 
ving a Power to diſpoſe of the Land | 

|; by Will, which, as Owner, he might th 


i do before, and not that he deſign'd him. vi: 
0 felf to raiſe a particular Authority to Þ +, 
limit an U/e to this or that Perſon, upon v. 
the Feoffment ; ſo the Feoffment being pa 
made without Conſideration, was to 5 


the Uſe of him and his Hcirs ; and there- Þ 

fore when he diſpoſes of the Land, tho Þ | 
he did it as having a Power by the Þ 8 
Feoffment, yet the Will took Effect, as Þ. « 


| he was Owner of the Land; but this Þ y 
ff D.iſtinction ſeems to me to have no ti 
kl Manner of Reaſon or Ground for it, Þ v 
in any fair Conſtruction. When a Man 5 

| makes a Feoffment in Fee to the Uſe 1 þ 
| nal „ of ſuch Perſons, and of ſuch Eſtate as a 
| Hob. 312. he ſhall appoint by his Laſt Will, the Þ d 
6 Co. 18. Fegffor is in the mean time ſeized of a b 

1 And. qualified Fee, and has a double Power t 

245 over the Land, either as Owner of it 1 


I to 


— 4 
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to diſpoſe of it by Will, without ta- 
king any Notice of his Power reſerved 
upon the Feoffment, or by limiting Uſes 
and Eflates, according to that par- 
ticular Power. If therefore he deviſes [| 
his Lands by the Will, generally, it i 
takes Effect as if he were Owner of " 
| the Land; for having Liberty to chuſe i 
| whether he will make any Uſe of the 9 
Power reſerved to him upon the Feoft- 9 
ment, and yet having Power, as Owner of 
the Land to diſpoſe of it, when he de- 
viſes it generally without any Relation 
to his Power, it ſeems his plain Intent 
was to waive the Execution of the 
| particular Power he had upon the Fegff= 
ment, and to make Uſe of the gene- 
ral Power he had as Owner of the 
Land; and now ſince the Lands are of 
Socage 'Tenure, deviſable by Will, in 
every ſuch Dezzſe by Will, the Deviſee 
would be in by the Will, tho' ſome- 
| times, in Caſe of Knight-Service, Lands 
were otherwiſe ; as if after ſuch FeS. 
ment, or by ſuch Feoffment of three Cro. El. 
| Acres, he had diſpoſed of it to 4. 870. 
| and afterwards by Will generally had 
| deviſed the third, the Deviſee had 
been in by the Fegffinent, and not by 
| the Mill, becauſe as Owner of the 
| Land he was reſtrained from making 
ay Deviſe at all; and therefore that 
is - A the 
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1 Co. 175. . 
dering his Title, the Defendant pleats Þ- 
that one Sir Henry Sharington was Þ 
ſeized of the Lands whereof, Oc. and 
had Iflue three Daughters, and cove. 
vanted with others, in Conſideration of 
a Jointure to be made to his Wife, 
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the Will might be of ſome Effect, 
(which was moſt certainly the De- 
viſor's Intent) it was expounded, and 
that moſt reaſonably to be a purſuing 
of his Authority according to the Power 
reſerved to him upon the Feoffment ; 
but if he had made no Diſpoſition of 
the Lands, but only as general Owner 
of them had deviſed them, there, be- 


cauſe the Will was of Effect to paß 


two Acres, the Deviſe was void for 
the third. „ 

A. ſuffers a Recovery to the Uſe of 
his Laſt Will, if he declares Uſes by 
Deed in the mean Time; yet they 
are revocable, being founded on 4 
Recovery ſuffered to Uſes that were 
alterable at the Will of 4. therefore 
in ſuch a Caſe he may either declare 
new Uſes, or if he makes a Leaſe for 
Years, that ſhall bind the Perſons no- 
minated by the Declaration of the Uſe 


to the Will. Hob. 349. Bro. 33). . 


19 H. 8. 12. Dyer 166, 324. 
In an Action on the Caſe for flan- 


the Advancement of his Iſſue Male, i 


he 


7 
75 
3 
3 
1 
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he ſhould have any, the Preferment of 
his Daughters, and the Continuance of 
the Land in his Blood; and for divers 
other good Conſiderations, to ſtand 
ſeized of the Lands E. G. of fix hun- 
dred Arcres, to the Uſes, Intents and 
Purpoſes, and under the Proviſo enſu- | 1 
ing, (viz.) to the Uſe of himſelf for 1 
Life, and after of Three hundred A- if 
cres in certain, to the Uſe of his Wife | [\ 
for Life, for a Jointure, and of the 
other 300 Acres after his Death; 
and of the other Three hundred limi- + 
ted for his Wife's Jointure, after both _ i 
their Deaths, to the Uſe of the Heirs | 
Male of his Body engendered ; and ror 
Default of ſoch Iſlue, then of the 
Three hundred Acres not limited for 
his Wife's Jointure to the Uſe of his 
three Daughters ſeverally, and the 
Heirs of their Bodies; and for Default 
of ſuch Iſſue to the Uſe of the right 
| Heirs of Sir Heury; and then there 0 
was the like Limitation of the other N 
Three hundred Acres; and if any of 1 
the ſaid three Daughters die without I 
| Iflue, then her Portion to the Survi- il 
vors by Moieties, Remainder to the 
Right Heirs of Sir Heury, and then 


| comes this Proviſo: Provided always, 
and it is covenanted and agreed be- — 
; tween all the ſaid Parties, that it ſhall 9 


33 be 
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be lawful for the ſaid Sir Henry, by 
his Will, in Mriting, to limit any 
Part of the ſaid Lands to any Pex- 
ſon or Perſons, for Term of Life, 
Lives or Tears, for Payment of his 


Debts, performing of his Legatics, 


Preferment of his Children, or any 
other reaſonable Conſideration, as 10 
himſelf ſhall be thought good; and all 
Perſons thereof ſeized to ſtand ſeized | 
to the Uſe of ſuch Perſons, and for 


ſuch Intereſts as ſhall be ſo limited 


after Y his Mill. Afterwards Urſula, 
the eldeſt Daughter died without Iſſue: 
Afterwards the ſaid Sir Henry, by his 
Will in Writing, for the Advancement 
of his Daughter Oliſe, and her Huf- 
band, and the Heirs of the Body of 
the ſaid Olife, limited a great Part 


limited to Grace, to the ſaid Olife, 


for 1000 Years, without reſerving any 
Rent; and afterwards the ſaid Si 
Henry died without Iſſue Male, and 
ſo the Defendant juſtifies his ſaying, | 
that Olife and her Husband had Right | 
to the Lands; and upon this Plea the 

Plaintiff Demurs, and this Limitation 


for 1000 Years was adjudged to be 


void, and conſequently the Defendant 
had ſlandered the Plaintiff's Title; and 
ſo Judgment was given for the Plain. 
tiff; and that by the Opinion of op 
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the Juſtices in England; and that up- 
on theſe Grounds and Reaſons. Tho' 1 Co. 156. 
upon a Feoffment, Uſes may be limit- 
* without Conſideration, yet they 
cannot by Covenant or Bargain and I 
Sale; and the Reaſon ſeems to be this, i 
when a Man made a Feoffment in Fee, ©, 
without Conſideration, and without ex- — 
preſſing any Uſes, whereby the Feoffee [| 
came into the Land for nothing, it 4 
was thought very reaſonable and cqui- Fi 
table that the Feoffee coming to a con- — 
ſiderable Eſtate, without giving any 
thing in exchange for it, ſhould ſtand 
ſeized to the Uſe of the Feoffor ; for 
that ſeemed to be the Intent of the þ 
Parties, it not being to be imagined 
that any Man would give away an E- 
ſtate without any Manner of Reaſon 
or Conſideration for it; but when 
upon the Feoffment Uſes were expreſ- 
ſed, then theſe expreſs Uſes were ſup- 
ported, tho' the Feofftment, Fine, Oc. ' 
were without Conſideration, becauſe 1 
that ſeemed to be the plain Intent and [ 
deliberate Deſign of the Parties, that the 
Eſtate ſhould be ſettled according to 
thoſe Limitations; and there would be 
no Equity in overthrowing ſuch a De- 
ſign; but in a Covenant or Bargain 
and Sale, no Uſe can be raiſed without 
a good Conſideration; tho there be 


— 
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be lawful for the ſaid Sir Henry, by 
his Will, in Writing, to limit any 
Part of the ſaid Lands to any Per- 
ſon or Perſons, for Term of Life, 
Lives or Tears, for Payment of his 
Debts, performing of his Legatier, 
Preferment of his Children, or any 
other reaſonable Conſideration, as ta |} 
 bimſelf ſhall be thought good; and aft | 
Perſons thereof ſeized to ſtand ſeized | 
10 the Uſe of ſuch Perſons, and for 
ſuch Intereſts as ſhall be ſo limited 
after by his Vill. Afterwards Urſula, 
the eldeſt Daughter died without Iſſue: 
Afterwards the ſaid Sir Henry, by his 
Will in Writing, for the Advancement 
of his Daughter Olife, and her Hul- 
band, and the Heirs of the Body f 
the ſaid Olife, limited a great Part 

limited to Grace, to the ſaid Olife, 
for 1000 Years, without reſerving any 
Rent; and afterwards the ſaid Sir 
Henry died without Iſſue Male, and | 
fo the Defendant juſtifies his ſaying, | 
that Olife and her Husband had Right 
to the Lands; and upon this Plea the 
Plaintiff Demurs, and this Limitation 
for 1000 Years was adjudged to be 
yoid, and conſequently the Defendant 
had ſlandered the Plaintiffs Title; and 
fo Judgment was given for the Plain. 
tiff; and that by the Opinion of 5 
= 288 the 
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the Juſtices in England; and that up- 


7 on theſe Grounds and Reaſons. Tho' 1 Co. 176. 


upon a Feoffment, Uſes may be limit- 
ed without Conſideration, yet they 
cannot by Covenant or Bargain and 
Sale; and the Reaſon ſeems to be this, 
when a Man made a Feoffment in Fee, 


21F 


without Conſideration, and without ex- 


preſſing any Lies, whereby the Feoffee 
came into the Land for nothing, it 


was thought very reaſonable and equi- 


table that the Feoffee coming to a con- 
ſiderable Eſtate, without giving any 
thing in exchange for it, ſhould ſtand 
ſeized to the Uſe of the Feoffor ; for 
that ſeemed to be the Intent of the 
Parties, it not being to be imagined 


that any Man would give away an E- 


ſtate without any Manner of Reaſon 


or Conſideration for it; but when 


upon the Feoffment Lies were expreſ- 
ſed, then theſe expreſs Uſes were ſup- 


ported, tho' the Feoffment, Fine, Ge. 


were without Conlideration, becauſe 
that ſeemed to be the plain Intent and 
deliberate Deſign of the Parties, that the 


Eſtate ſhould be ſettled according to 


thoſe Limitations; and there would be 
no Equity in overthrowing ſuch a De- 
ſign; but in a Covenant or Bargain 
and Sale, no Uſe can be raiſed without 
a good Conſideration; tho' there be 


P4 Lies 
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Uſes expreſſed for in a Frofmant it 
is Equity that gives a Tſe, tho there | 
be none expreſſed; and the ſame Equi- 


ty will not ſupport any Dye by Cove- 


rant or Sale, tho' expreſſed, if there | 
be no Reaſon for it, as there is not in | 
a Bargain and Sale, without Confide- | 


ration. But it may be asked, ſince 


Uſes on a Feoffment, if expreſſed, may 
be ſupported without any Conſidera- 


tion, why may not Uſes upon a Cove- 


nant, Gc. if expreſſed, tho without 
any Conſideration, be ſupported too? 


To which it may be anſwered that 
if a Feoffment be made in Fee, with- 


out Conſideration, the Feoffee hath a 


legal Eſtate and Right to take the 


Profits of that, and that the Froffor 
ſhould take the Profits, is only an E- 


quitable Conſtruction in his Favour, 


'which if he will paſs away by limit- 


ing it to others, or in this or that 
Manner, he may; but when a Man, 
that has a legal Eſtate and an equita- 
ble Right too to take the Profits, will 
covenant to ſtand ſeized to an Uſe; 
he that will take the Benefit of the 
Uſe of the Land, muſt ſhew ſome 
good reaſonable Cauſe to take the Pro- 
fits in Equity, ſince he hath none in 
Law; which no Man could do but he 
that comes to the Lſe for 5 gong Con 

idera- 
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ſideration. When a Feoffment is made 


to an Uſe, a Truſt is repoſed in the 


Feoffee, which may be very well done, 


without any Conſideration ; nay, it bet- 


ter anſwers the End of a Fruſt, if it 
be done without any Conſideration ; 
and when a Truſt is repoſed in any 
Body, he muſt perform it, or he is 
Guilty of a Breach of Truft ; but when 
he covenants to ſtand ſeized to a Uſe, 


the Ceſtuy que Uſe ought to ſhew ſome 


good Reaſon to intitle himſelf to the 
Profits of Lands in Equity. And a 


Bargain and Sale, ex vi Termini, Holt, is 
the Caſe of 


M 


implies a Conſideration ; and that there 
ſhould be Cid pro quo. And as an 
Uſe cannot be raiſed upon a Covenant 


in a Bargain and Sale without Conſi- 


deration ; ſo if a Man for good and va- 
luable Conſiderations Bargains and Sells 


Lands, or covenants to ſtand ſeized to 
an Uſe, no Uſe is thereby raiſed ; for 
the Words are too general to ſhew the 


Nature of the Conſideration ; and it 


appears not by them, whether any Con- 
ſideration was given or not; and what 
is a good one to raiſe a Tſe ought to 
appear to the Court to be ſo; for they 
are to judge whether the Conſiderati- 


ons given were ſufficient, or not, to raiſe 


a Uſe; but yet, becauſe, if in Truth, 
4 Conſideration was paid, Gc. it is 
reaſon- 
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reaſonable the Party ſhould have the 
Benefit of it, tho' prima facie, becauſe 
there is none mentioned in the Deed, 


therefore there ſeems to be none ; yet 


the Party may aver, that there was a 
Conſideration paid, and ſet it out, which 
if it is an Uſe ſhall be raiſed to him; 
Dyer and this Averment is always traverſe- 
146. able; and tho there be a Conſidera- 
IJ C0. 40: 1 
11 Co. 24. tion which is always a good one, 
mention'd in the Deed, as ſuppoſe Mo- 
ney ; yet may the Party aver another, 
beſides that, if it ſtands with the Deed, 


as all Conſiderations muſt that are aver- } 


red to be of any Force or Effect; as if 
there be a Conſideration of Blood averr d, 
the Party muſt be of the Blood of the 
x Co. 176. Covenantor. If A. covenants with B. 
for good Conſiderations to ſtand ſeized 
to his Uſe, no Tie is raiſed to B. but 
if in Truth B. be of his Blood, and in 
Truth the Covenant was made for Ad- 
vancement of his Blood, he may aver 
it, and ſo have the Uſe. When the Con- 
{ideration is a Covenant to ſtand ſeized 
to Le, or in a Bargain and Sale, is 
good, and the Perſon certain, there that 


See Tit. Perſon may take an Averment that the 


Revoca- 


in of Conſideration was paid, and according to 


Uſes, 34+ the Truth of the Caſe ; but where the 


Co. 176 Perſon is uncertain, and the Conſide- 


ration general, there no Averment can 
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be taken by any Perſon. In the firſt 
Caſe the Averment by the particular 
Perſon is but Reducing the general 


Conſideration to ſome Certainty, and 


making out that in .particular, in Fa- 
vour of the Perſon who was before 
included in the general Words; which 


is very reaſonable, in Caſe a good Con- 


ſideration were bona fide paid by him; 
but in the latter Caſe the Intent of the 
Covenantor was void ab initio; for it 
appearing that he deſigned no Body in 
particular, for the Benefit of the Uſe 
he would raiſe, no Perſon in certain 
could aver any particular Conſidera- 


tion why he ſhould have the Uſe ; be- 
cauſe it plainly appears by the Deed, 


he did not deſign him for the Uſe any 
more than any other Perſon ; and the 


Law will not give a Uſe to any Body 


contrary to the Intent of the Par 


mentioned in the Settlement ; therefore 


if 4. for divers good Conſiderations, cove- 


nants to ſtand ſeized to the Uſe of him 


that B. ſhall name, and nominates one, 
no Uſe is raiſed to him; for there is 
ho particular Conſideration expreſled, 


and the Nominee of B. cannot aver 


any, becauſe it appears that 4. knew 


not who the Nominee would be, and 


therefore could have no Reſpect for 
any particular Perſon to make him 


raile 
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| raiſe a Ce. If B. had paid Money, 


Cre whether he might not have a- 
verred it, and fo made good the Li 
to the Nominee; but if A. in Conſi- 
deration of the Advancement of his 
Blood, had covenanted with B. to 


| Rand ſeized to the Uſe of ſuch a one 


of his Kindred as B. ſhould appoint, 
and then B. had nominated one, the 
Nominee had a good Uſe; for A. had 
a Deſign, for vory good Reaſons, to ad- 
vance ſome of his Family, and he on- 
ly left it to B.s Judgment who ſhould 
be the Perſon. When Des are raiſed to 


Sons in Conſideration of Natural Love 


and Affection, and afterwards there is a 
Proviſo that the Covenantor, for divers 
good Conſiderations, might make Leaſes 
for any Number of Years or Lives, to 
any Perſon he would, he cannot by 
Foree of this Propiſe, make any Leaſe 


to any of his Sons, or any other Per- 
- ſon; for the Conſideration is too ge- 
neral to raiſe a Uſe ; and no particu- 
Jar Averment can be made by any Per- 


Jon in certain, and the Conſideration 


that is requiſite in a Covenant or Bar- 


gain and Sale to raiſe a Lie, will be 


fo in a Proviſo to raiſe Uſes in that 


Covenant or Bargain; for the Proviſo 
is but an under Sort of Agreement, and 


what is requiſite in the Covenant, which 
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is the fundamental Agreement ; for the 
Settlement of the UJes will be requiſite 
in the Proviſo of that Agreement; for it 
is an Agreement of the fame Sort or 
Nature with the other; and the Uſes 
raiſed by it are only raiſed by Cove- 


nant and Agreement, and not upon 


Feoffment, where Uſes may be raiſed 
without any Conſideration originally; 
and by the ſame Reaſon as it ſcems 
by Proviſo. In the Caſe of Mildmay, 
the Uſe intended to be raiſed was dc- 
ſigned to come under that Clauſe in the 
Agreement, for divers other good Con- 
ſiderations; and therefore for the Rea- 
ſons aforeſaid, it was void ; but if the 
Leaſe to Ol/zfe had been for any other 


1 Co.176g 


Conſideration mentioned in the Pro- 
viſo, it ſeems it would have been good 


upon theſe Words, other Con{iderations 
mentioned in the Proviſo. It was re- 


ſolved that the Conſiderations, upon 


which a new De muſt have been rai- 
ſed according to the Power of the Pro- 
ſo, muſt not have been any of thoſe 
_ Conſiderations mentioned before in the 
Deed ; for the Word other implies 


ſo much; and therefore for that Rea- 


ſon alſo, the Uſe raiſed by the Power 
of the Proviſo was void, being done 
for the Advancement of his Daughter, 
which was mentioned before, and ** 

| | | the 
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the Conſideration for raiſing the Uſe in 
the Indenture. If the Proviſo had been 
that upon the Conſideration of Blood 
he might have made Leaſes to any of 
his Kindred, it ſeems the Intent had 
been good; for the Leaſe might riſe up- 
on the Conſideration, which was as good 
in that Caſe as in any Caſe of Blood; 
and the Perſons to whom it was to be 
made were to be thoſe expreſſed in the 
Conſideration ; but if it had been that 
for Conſideration of Blood he might 


have made Leaſes, it had been void, 
though the Leaſe in facto were made 


to one of his Blood; for the Power 
was too general at firſt, and ſo void, 
2 Roll 260. Cro. Fac. 180, like Caſe 
1 Moor 373. Hob. 312. 1 Co. 177. Moor 


there 1s 4 171. 


Recovery If a Feoff ment be made, or a Fine 


Keel be levied, or Recovery be ſuffer'd, with- 


make ſuch out Confideration, and no Uſes are ex- 


Epates; be preſſed, it is to the Uſe of the Feoffor 
oo, ee and his Heirs. But if any Uſes be ex- 


Tee in the preſſed, it ſhall be to thoſe Les, tho 


—_—_ Conſideration be had; and herein is 


Moor the Difference between raiſing Uſes by 
103. Pine, Feoffment, or other Conveyance 
Moor operating by Tranſmutation of Poſſeſ- 
zo: of ſeſſions and Uſes raiſed by Covenant; for 
g Upon the firſt, if no D/cs were expreſ- 
grant. fed, it is Equity that aſſigns the Feoffor 

to 
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to have the Uſe ; for by the Law, 4 Heß 
the Feoffor has parted with all his In- Confide- 
tereſt; but where he expreſſes Uſes, ration, to 
there can be no Equity in giving him on 4 of 


the Die againſt his own Will; and there fr Lie, 
can be no Preſumption that the Con- they Pall 


veyance was to the Uſe of the Feoffor oy og 
againſt his own Declaration ; but in Dyer 169. 
Caſe of a Covenant, it is Equity that 3g. Rep: 
muſt give a Uſe; for the Perſon can gud at 
have no Right by Law; therefore in =_ 
ſuch Caſe there can be no Te with- Com. 306. 
out a Conſideration; for there is no 
Equity there ſhould. 
Husband and Wife levy a Fine of the Show. 
Wife's Land to the Uſe of the Heirs of Part: ©: 
the Husband, begotten on his Wife, Re- : salk; 
mainder to the Heirs of the Husband, 675. 
this is a void Limitation; for the Hu- 17. 
band had no Uſe in preſenti, and fo. 
the other Uſes cannot be ſupported. 


A Triuft is limited thus, If ſuch a Parl. Ca. 


Marriage takes Effect, after M.'s Age ** 
of 16, being the Daughter of H. and ſhe 
ſhall have Iſſue Male of the Body of S. 
then to both for Life, he marries her at 
12 Years of Age, ſhe lives till near 17, 
and dies without Iſſue, he ſhall have 
no Truſt for Life; becauſe ſhe having 
no Iſſue Male, there was a Failure of 
the precedent Qualification to enable 
him, it ſeems ſhe living till after Six- 
| HR -- 
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teen fulfills the firſt Words well enough, 
Gc. if the Marriage ſhould take Effect 
after her Age of 16, after the Death of 
S and M. the Daughter of H. without 
Iſſue. The Truſt was limited over to 
others; but decreed that till the Daugb- 
ter of $.'s Death, he in Remainder could 
not take, but that the Heir ſhould have 
the Truſt till that happen'd ; for ſo much 
of a Truſt as is not diſpos d of, muſt be 
to the Heir. A Woman ſhall not have 
the Thirds of a Truſt of a Term to 
wait upon an Inheritance againſt the 
Purchaſer, by her Title of Dower, but 
againſt an Heir perhaps ſhe may. | 
If Ceſtuy que e enters upon the 
Feoffee, he is Tenant at Will. Sec how 
Uſes are executed by the Statute, 1 
Leon. 298. all Pernancy of Profits is 
gone by the 27 H. 8. ſo as now no Body 
can be Tenant to the Præcipe, in Re- 
pet of that, Le 
_- Tenant in Tail, Remainder in Fee, 
he in Remainder, in Conſideration that 
the Land ſhould continue in his Blood, 
and for divers other good Conſfidera- 
tions, covenants to ſtand ſeiſed to the 
Uſe of himſelf in Tail Male, then to the 
Uſe of his Brother in Tail Male, then 
to the e of the King in Fee, no Le 
s hereby raiſed to the King, unleſs 
Ba valuable Conſideration be averrd 
ders Nl 13 1 . 0 to 


rn. e 1 YG + S 


to be given by the King; and if this 


| his Blood, that he and his Heirs would 
Fand ſeized of the ſaid Manors to the Moor 
Ce of the ſaid J. E. for the Life of '97 
| the Lord Paget, and after his Death 
to the De of C. D. for the Term of 
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Uſe in the King ſhould preſerve the E- 

ſtate from being barred, yet that could 

be no Reaſon to give the King an equi- 

table Right to take the Profits; for 

that is no Advantage to him. If the 

Uſe had been limited to the King, in 2 C15; 
Conſideration that he was the Head of 
the Commonwealth, and had the Care 

and Government of his Subjects, yet 

had no Uſe been raiſed to him, for 

that is no particular Conſideration to 
entitle him to the Profits of thoſe 
Lands; neither has he any more Rea- 

ſon to have them now than before ; for 

Ex officio he takes Care of the Com- 
monwealth, and to that End he has a 
ſufficient Revenue. 


Where the Lord Paget ſeiz'd of Lands 
in Fee, covenants with T. F. and o- 
thers, in Conſideration of the Char- 
ges of his Funeral Expences, Payment 
of Debts and Legacies, out of the Pro- 
fits of his Land, and for the Advancc- 1 co. 154. 
ment of his Son, Brother, and others of- 
LOW: 


Twenty-four Years, and then to the ** 
. 2 Re 
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of V. P. his Son in Tail, with divers 


Remainders over; it was adjudged in 
this Caſe, that my Lord Paget had an 
Eſtate for his own Life; and the Rea. 
ſon given is, becauſe all the Remain- 
ders were to commence after his Dzath; 
and ſo the Eſtate remained in him, 
during his own Life ; but it ſeems that 
this muſt be underſtood, that all thoſe 
Eſtates that were good, and upon a va- 
luable Conſideration, were to com- 
mence after his Death ; for all Eſtates 
were limited to the Covenantees, du- 
ring the Life of my Lord Paget ; but 
it doth not appear to be on a valuable 


Conſideration ; it was alſo reſolved 


that C. P. took not the Eſtate for 
Twenty-four Years, becauſe there was 


no Conlideration to raiſe it to him; for 


they had nothing to do to pay his Debts 
and Legacies, neither were they thereto 
chargeable; but if they had been his 


Executors, it had been good; for that 


had been their proper Work and Em- 
ployment: It was alſo reſolved that 


V. P. ſhould take before the Twenty: 


four Years expired, becauſe the Words 
were after the End or Expiration of 
the ſaid Term of "Twenty-four Years, 
which ſignifies the legal Intercſt, and 
not the Time; and the ſaid Term be- 
ing void, the Remainder Man's Intereſt 

| com- 
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commenced preſently ; for it was the 
Deſign of the Party, that he ſhould 
take after that Intereſt determined ; and 
if there be no Intereſt, he ought to take 
it preſently, or elſe the Deed would be 
conſtrued moſt in the Grartor's Favour; 
but if the Words had been, and after 
the Twenty-four Nears expired, then to 
the Uſe of W. P. in Tail, there, tho 
the Term had been voig, yet no Uſe 
had been raiſed to him, till after the 
Years expired; for by expreſs Limita- 
tions, the Dye was then to commence. 
In this Caſe, there was this Diverſity 
taken by Manwood Chief Baron. If a 
Man covenants to ſtand ſeized to the 
Uſe of one for Life, then to the Uſe 
of another in Fee, and the Tenant for 
Life refuſes, the Remainder Man's In- 
tereſt ſhall not commence preſently ; 


kor it muſt be Equity that gives any 


Body a Right to take the Profits, du- 
ring that Eſtate for Life, and the Re- 


mainder Man's Intereſt is not to com- 


mence 'till after his Death; ſo that in 
the mean 'Time no Body being able to 
claim any Intereſt upon any good Con- 


| fideration,. the Lie muſt remain in tho 


Covenantor ; but if a Feoffment in Fee 
be made to the Uſe of one for Life, 
then to the Uſe of another in Fee, and 
the particular Tenant refuſes, the Re- 
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mainder Man's Intereſt ſhall commence 

preſently; for the Fegffor had diſpoſed 

of the whole Land; and it is Equit 

that gives him a Uſe when the Ff. 

ment is made without Conſideration; 

but againſt his expreſs Limitation, there 

can be no Equity in giving him a Uſe; |þ 

and the Feoffee paying no Conſidera- 

tion, there is no Reaſon that he ſhould 

have any; and there being a Uſe limit- 

ed to commence after the Eſtate for 

Life, which now is not, it is Reaſon, 

that it ſhould commence. Oware of 

this Diverſity, and whether, If the 

Feoffimnent was made in Fee, upon Con. 

ſideration, the Feoffee ſhould not have 

had the Le during the particular E- 

Mart ſtate. My Lord Hale ſaid that a Tru 

Quere being a Thing created by the Contra 

—_— am of the Party, is wholly directed by the 

aan be Party; conſequently thoſe that come 

bound by in the Poſt, are not liable to a Truſt, 

1 „e Polt becauſe they are not within the Di 

can be rection of the Party, unleſs they are 

bound. named, and then he ſeems to think 

they are bound, as thus: If an Eſtate 

is given to a Man and his Heirs, in 

'Truſt, thoſe that do not come under 

5 Co. 8.4. that Limitation are not charged with 
-_ 515, 4 Uſe by the Party. fe 

516, & A Man makes a Feoffment in Fee 

: Co.85, to the Uſe of ſuch Perſon or Perſons, 


86 and 
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and of ſuch Eſtate and Eſtates, as he 
has or ſhall appoint by his Laſt Will 
and Teſtament, which was made be- 
fore, and publiſhed again after the 
Feoffment. Oyzre whether the Eſtates 
be preſently executed according to the 
Limitation of thoſe Deeds, or he beſeiz'd | 
| of a qualified Fee. The Stat. 27 H. 8. | 
ſoo executes the Poſſeſſion to the Uſe, 
in the ſame Manner, Plight and Qua- 

lity as the Uſe, &'c. but that muſt be 
underſtood where the Eſtate to the Uſe is 

large enough ; for if Lands be given 

to 4. and B. during their Lives, to the yer 

 Uſeof C. if 4. and B. dies, C.s Eſtate — 9 
is determined; for the Seiſin to Uſe, 33, 34. 
that 4. and B. had, was only for their Hob. 84. 1 
Lives, and the Execution of it in C. ”_ Reps 0 
cannot make the Eſtate larger. 1 | 
Where Perſons ſhall be Jointenants 
for the Limitation of a Uſe to them, 
ſee Inft. 188. a. 
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| If the Father and Son purchaſe Lands 
| jointly, the Law will not ſuppoſe that 
the Son purchaſed only in Truſt for the 
| Father, and conſequently ſhall ſurvive 
to the Son. The Stat. 27 H. 8. executcs = 
the Poſſeſſion preſently, as to the Eſtate ; -- 
lo if a Man Bargains and Sells for 
| Years, the Leſſee is in Poſſeſſion pre- 
| fently, and the Leſſor has a Reverſion, 
X Q 3 — — ſo 
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ſo as there are two divided Intereſts | 
before any Entry by the Leſſee, yet 
the Leſſee cannot have Treſpaſs N 

fore actual Entry; but by a Common 
Law Leaſe the Eſtate is not divided 
before the Entry of the Leſſee; ſo 


ſays Cooke, upon a Bargain and Sale 


the Freehold paſles preſently ; but the 
actual Freehold is not in him till an 
Entry; for it is impoſſible an Act of Par- 
liament ſhould give any more than a 
Civil Seiſin; it cannot give a natural 
one; but a Releaſe may be made to 
one that has nothing but a Freehold 


in Law; ſo it ſeems upon a Bargain 


and Sale for Years, the Party being in 
Poſſeſſion of the Eſtate of the Lands 
for that Time, a Releaſe to him will 
be good to intreaſe his Eſtate ; but in 
Caſe of a Common Law Leaſe, it 
ſeems a Releaſe will not be good be- 
fore the Entry of the Leſſee; for the 
Eſtates are not deviſed till then, and 


fo there can be no Privity of Eſtate, 


and the Leſſor can have no Demand upon 
the Leſſee, which a Releaſe ago: 
but in Caſe of a Bargain and Sale there 
is a Privity, and the Demand of the 
Rent ſhall incur before actual Entry. 


J. ſeized in Fee of three Acres of 
Land, makes a Leaſe to 4. of one 


4 Acre 
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Acre for Life, to B. of another Acre 

fr Life, and a Gift in Tail to C. of 

the other Acre, and covenants after all 

the Eſtates ended to ſtand ſeized to 

the Uſe of his Brother in Fee, B. dies, 

his Brother ſhall have that Acre in 

Fee preſently, and ſhall not ſtay till 

the other Eſtates are ended; for if he 
ſhould, perhaps that would never be; 

but if the laſt had been a Leaſe for 

Life, it had been all one, as it ſeems; 

for this Covenant ſhould be expound- 

ed, Reddendo Singula Singulis. Where 

the Lord releaſes to a Copyholder in 
Fee, 10 have and 70 hold 70 him and „ Roll 
his Heirs, to the Uſe of another, that A br. 7880 
is a good Die; for the Releaſe enures 
by Way of Enlargement of his Eſtate, 


| and by this Releaſe the Copyhold E- 


ſtate is extinct and gone, as it ſeems, to 
the Execution of a Uſe into Poſſeſſion; 
by the Stat. fit is requiſite that there 
muſt be a compleat Poſſeſſion; for the 
Feoffee muſt make an actual Entry; 


for the Intent of the Stat. was not to 5 Co. 112. 


help out a Poſſeſſion already good; ſo * 
it ſeems, if a Reverſion be granted to 
one to the Uſe of another, that this is 
not executed before Attorument, for 


the Reverſion paſſes not till then; but 2 Joſt. 3 to 


if a Man hath a Regerſion granted to 2 gent 
him by Fine, and before Attornment,* * 
Q 4 he 


1 2 " * * 
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he Bargains and Sells it to another, 
the Reverſion is executed by the Stat, 
in the Bargainee; for as in the firſt 
Caſe the Grantee had no Reverſion for 
want of Attorument; and it conſequently 


could not be executed; ſo in the laſt Caſe, 


the Conuſee had a Reverfion before At- 


torument, which he paſſed the Uſe of to 


another, and then the Stat. executes 


the Poſſeſſion to the Uſe, but in the ſame 
Plight as the ye was, and conſequently 
Rill "till Attorument, there wants a 
Privity of Diſtraining, Gc. 4. makes 


rInſt.zo9. 4 Leaſe for Years to B. and then 


5. 


grants the Reverſion by Fine or Bar- 
gain and Sale to D. to the Uſe of C. 
this is executed by the Stat. in C. 


without Attornment; becauſe a Re- 


verſion was granted and preſently exc- 
cuted by the Stat. eodem inſtanti; 
fo that there could be no Time for the 


Tenant to Attorn to the Grantee ; 
and if an Attornment was neceſlary, 


no Grant could be made by Fine to 
the Uſe, Gc. becauſe no Attorument 
could poſſibly be had ; but if the Grant 
were by Deed, then no Reperſion could 
paſs before the Attornment; and ſo 
not be executed by the Statute. Te- 


518 78, nant for Life makes a Feoffment to 


.F. he in Remainder releaſes to 


the 


\ 


the Feoffee comes in of another E- 


ſtate than what was ſubjet to Uſes; 


and the Releaſe only removes the 
Right of the Remainder Man, but 
leaves the Feoffee in, of the ſame E- 


ſtate he had before, 


A. covenants with B. that if B. en- 
feoffs him of three Acres of Land in 
D. that then he the ſaid 4. and his 
Heirs, and all others ſeiged of fuch 


Lands, ſhall fand thereof ſeized to 


the Dye of B. and his Heirs. A. en- 
feoffs another of the Land in D. now 
the Dye ſhall riſe to B. and his Heirs; 
for the Feoffment did not deſtroy the 
Contingency ; for the Dſe was not to 
riſe till after B.'s Feoffmert, which it 
well may. There is this more in Cook'sSet- 
tlement before-mention'd; had he made 
a Feoffment before he had granted the Re- 
verſion, the contingent Ties had been 
deſtroyed; for the 22 had not come 
in in Privity of Eſtate, which was 


fubje& to Uſes; but of a new Eſtate 


this muſt be intended of a Feoffment 
made before the Contingency happens; 
for elſe the Eſtate had veſted, and 
then it could not be deſtroyed ; but 
the Grant of the Reverſion being made 


| firſt, and without any Conſideration, 


the Grantee of the Reverſion ſtood 
ſeized to Der; and then when the 


Feli: 
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Feoffment was made, and the Eſtate 
diſcontinued ; yet when the Tenant 
for Life in Remainder entered, he 
thereby recontinued all the Eſtates, 
and conſequently the Reverſion in the 
old hy ; ſo that when the Contin- 
gency happened, the Uſe was execu- 
ted out of the Eſtate of thoſe in Re- 
verſion ; and herein lay the Difference 
between conveying by Feoffment, and 
a Covenant to ſtand ſeized; for if he 
had made a Fegffiment to thoſe Uſes, 
then the contingent Tſe muſt have a- 


riſen out of their Eſtate ; and that Ac 


which the Tenant for Life could do, 
would amount to no more than to 
diſſettle the Eſtates, and then when 
the particular Tenant had'recontinu'd 
the Eſtates, the Feoffees had ſtood 
ſeized to the contingent Uſe, which 
would have been executed when it 
happened; but the Conveyance being 
by Covenant, and ſo the Uſe to ariſe 
out of the Eſtate of the Covenanter, 
any Conveyance that hindered the Pur- 
chaſer from ſtanding ſeized to a Uſe, 
as where the Perſon comes not in 
Privity of Eſtate, deſtroyed the Re- 


mainders. J. S. ſeized of Copyhold 


| 13 Co. 55. 


Land held of Sir T. B. by Indenture, 
dated 22 Dec. between him on the 
one Part, and the ſaid J. S. and G. &. 
his Son, on the other Part, did Bargain 


and 
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and Sell, Enfeoff and Confirm unto the 

| ſaid J. S. the ſaid Lands, to have and 
| to hold to the ſaid J. S. and G. S. 
| their Heirs and Aſſigns, to the only Uſe 
| and Behoof of the ſaid J. S. and G. S. 
| their Heirs and Aſſigns for ever, and 
| Livery of Seiſin was made according 
| to the true Intent of the Indenture. In 
| this Caſe, theſe Points were remarkable. 
Firſt, That G. S. being not named, but in 
the Habendum, could not take by the Ha- 
bendum ; for the Livery did not help him, 
being made according to the Intent of 
the Indenture, which Iadenture was void 
to him, and now could have no In- 
| tendment in Law to give him any le- 
gal Eſtate, and conſequently the Li- 
very would not give him any thing, 
being only purſuant to the Indenture ; 
but tho the legal Eſtate limited to 
| him were void, yet the Uſe limited to 
| him was good; for that is conſtrued 
according to the Intent of the Parties, 
and may as well come after the Ha- 
bendum as before. And then it was 
further reſolved that they were Jointe- 
nants, becauſe the Le was jointly li- 
mited to both; and the Statute exe- 
cutes the Poſſeſſion according to the 
Uſe, and J. S. was not in here by the 
Feoftment, as he ſhould have been, had 
the Die been limited to him alone, be- 
cauſe it appears to be the Intent # 
| the 
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the Feoffor, that they ſhould have one | 
Joint Uſe; and fo the Limitation of 
the De to him removes the Eſtate he 
had before ſettled in him; as if one 
makes a Feoffment in Fee to the Uſe 


of the Feoffee, and the Heirs of his 


Body, this diveſts the Common Law 
Eftate, according to the Intent of the 
Parties expreſſed by the Limitation of 
the Uſes ; and tho this muſt be own d 
to be out of the Words of the 27 H. 8. 
yet it is within the Meaning of the Act, 
and ſhall be executed by it. The 


Words of the Act are when any Perſon, 


Kc. ſtand or be ſeized to the Uſe of any 


other Perſon, &c. and here the Perſon 15 
ſeized to the Uſe of himſelf ; and fo 
of the like Caſes, a Uſe ſhall not be 
ſuſpended or extin& by a joint or ſole 


Seiſin of the Land; as if 4. had at 


ſcend to his Heir, but B. ſhall remain 


Common Law been enfeoffed to the 
Uſe of himſelf and B. the Uſe had 
been a Joint Te to him and to D. 
tho A. were ſole ſeized: of the Land, 
for no Part of the Uſe had been ſuſ- 
pended and extin&t; and therefore it 
ſeems the De ſhall ſurvive in ſuch 
Caſe, The like Law muſt be of a 
Truſt now. So if 4. and B. be en- 
feofted to the Uſe of A4. and his Heirs, 
and A. dies, the whole Uſe ſhall de- 


the 
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the ſole Tenant of the Land, for this 
ſeemed the Intent of the Parties by the 
Limitation of the Uſe. 8 75 

J. with ſeven others was ſeized to 1 Leon. 
the Uſe of himſelf and his Heirs; the?” 
Uſe was held ſuſpended for an Eighth 
Part. A. covenants with B. that when 
4. ſhall be enfeoffed by B. of three 
Acres of Land, that then J. and his 
Heirs will ſtand ſeized of the Land in... 
$. to the T/e of B. and his Heirs, an 
afterwards 4. enfeoffs a Stranger of 
his Lands in S. and B. enfeoffs J. of 
the three Acres; it is ſaid to be reſol- 
ved in this Caſe, that the Uſe will 
ariſe to B. of the Lands in S. tho 
the Stranger had not Notice of the 
Uſe; but it ſeems this muſt be under- 
ſtood that the Feoffment was made 
without Conſideration ; and Cuære then, 
for if it were made with Conſideration, 
then there is no more Reaſon the Land 


ſhould be charged with the Die, into SSR 


whoſe Hands ſoever it came, by Rea-, 14, . 


ſon of the Covenant, than there is by 4 Co. 22. 


Reaſon of an Uſe actually raiſed ; for a a 


Covenant, cannot extend beyond the Abr. 780. 
thing itſelf.— Les were governed at 2 luft. 23. 
Common .Law by the ſame Rules as 13 Ce. 56 
the legal Eſtate itſelf was; ſo if it Dyer 179. 


were entailed, it was deſcendable in 510 328 
like Manner as. a legal Eſtate * 5 a ” 
| 0 
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ſo there was poſſeſſio fratris of a Uſe; 
and if the Land were Garde, 
Lands the U/e deſcended to all the 
Sons alike; ſo if by Cuſtom the 

Land was deſcendable only to the eld- 
eſt Daughter, the Uſe would deſcend 
ſo too. 

So if a Man ſeized of Lands of the 
Moor Part of the Mother, makes a Feoff. 
254 ment in Fee withou* Conſideration, 
: N the Uſe ſhall be to him and the Heirs 
Dyer 169. of the Part of the Mother; and in 
Bro. 837. this all agree; but if he reſerves a Uſ 
| 35 % to him and his Heirs, then Hobart ſays, 
fo even the Uſe ſhall go to the Heirs of t 
ſince the Part of the Father; but the better 
fat. | s 2 | | 
1 Inſt. 9. Opinion ſeems to the contrary.—An 
6b. Eſtate raiſed by Uſe may be waived 
—_ in pais, as upon a Fegffment to the Uſe 
Dyer of Ceſiuy que Uſe it may be waived in 
169: El. Pais at the Common Law. Before 27 
418: H. 8. if a Man had Bargained and Sold 
6 Co 34. Land for valuable Conſideration, a Ce 
Un in Fee had paſſed without the Word 
ceaſe with- Heirs ; for Equity having the fole 
out Claim, Management and Diſpoſal of theſe At- 
at Com- a 
mon Lac, fairs, they had not regard to the ſtrid 
but not ſo Rules of Law, but to the Intent of 
6 Co. 34 the Parties; but now the Stat. tranſ- 
a  ferring Uſes into Poſſeſſion, whereby 
. % they become Common Law Eſtates; 48 
4 Co. 16, there is the ſame Reaſon for requiring 
8 1 25 ords 
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Words of Limitation in ſuch Caſes, as 


239 


where Lands paſs by Common Law Con- 


veyance, ſo in Fact it is, and conſequent- 

ly the Intent of the Parties muſt be le- 

cally expreſſed, or elſe no Eſtate will 
8. : 

1 Woman was not Dowable of an 

Eſtate in an Uſe ; neither could a Man 

be Tenant by the Curteſy of a Uſe ; 


and fo moſt Eſtates being in Uſe, it 
was uſual for the Friends of the Wo- 


man, either before or after Marriage 


to get ſome legal Eſtate ſettled upon 
her for her Jointure, which was the 
firſt Occaſion and Original of Jointures. 
By the Common Law a Uſe was alienable 


by Cæſtuy que Uſe, or he might have a 


Bill in Chancery to compel ; the Ceſtuy 


po Uſe could not enter upon the 


nds and make a Feoffinent of them; 


but if he did he was Diſſeiſor; but if 


the Feoffees had re-entered upon the 


Feoffee of Ceſtuy que Uſe, they ſhould 


ſtand ſeized to his Uſe, it ſeems by the 


but he that has the preſent Dye in Poſ- 


| ſeſhon; ſo if there be Feoffees to the 
| Uſe of 4. for Life, then to the Tſe of Bro. 339. 
. in Fee; tho' by the Stat. 4. may pyer 330. 
make a Feoffynent in Fee of the Land, 


becauſe during his Life the whole E- 
| | ſtate 


Stat. of R. 3. no Body can make a pjgy, 


| Feofment of the Land in Poſleſſion, 350, 35:, 


7: 
1 Co. 128. 


b, 
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ſtate is to his Uſe, and after the Death | 

of J. the Feoffees may enter and re 
vive the Uſe to B. yet B. cannot, dv | 
ring the Life of 4. make a Feoffment 
of the Lands, becauſe the whole Eſtate 
is to the Dye of 4. and B. has no 
Right to a Poſſeſſion, and the Feoffee: 
cannot enter to gain a particular Eſtate; 
for that would be without any Don, 
But if there be Tenant for Life to the 


the Reverſion in Fee to the Uſe of ( 
here being ſeveral Eſtates, B. my! 


grant the Neverſion that is to his LU 


of a Rent to commence after the Dea 
of A. He that has a Uſe in Eſe, hu 


and fo may C. for. none of the Incon- 
veniencies follow from hence that then 


do in other Caſes where the Eſtate it 


but one; but if there be one Eſtate u. 


the Die of 4. for Life and to the Uſe d Fi 
V. in Fee, tho B. can make a Feoffmen, 


and thereby paſs the Poſſeſſion, yet l 
ſeems he may make a Leaſe or Grant 


Power by 1 R. 3. to make a Feoffmen 
but not he that has a Uſe in Rigi 


only, but ſuch Perſon may do f 


Act that extinguiſhes his Right, as , 
releaſing, Oc. The Intent of the Stat 
was to give Remedy to transfer a 
Eſtate, not reveſt it; ſo that if yr 7 


De of 4. and then the Reverſion is gran 4 
ted for Life to the Lie of B. and then 
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be ſeized of Lands in Fee, to the Dye | 

of A. in Tail, Remainder to B. in Fee 

A. by Force of the Statute makes a Feoff- 

ment in Fee, and dies without Iſſue, 

. has no Power to gain this Lſe; but 

no by the Entry of the Feoffees, and till 

2 then he has no Power by 1 R. 3. to do 

e; any thing with the Land; but if the 

or, 8 Feoffee to an Uſe be diſſeized, and 

be Ceſtay que Uſe releaſes to the Diſſeizor, 

. this extinguiſhes the LD /e, and by the 

en Statute bars the Entry of the Diſſeiſee. 

were Feoffecs to an Uſe are diſſeiſed, 

and afterwards the Diſſei ſor enfeoffs 

0 (eſtuy que Uſe; who enfcoffs a Stranger, 

. by this the Uſe and Poſſeſſion both paſs, 

en and the Feoffees cannot enter to revive 

u the Lie, it ſeems, tho a Te were de- gro. 33). 

h viſable at Common Law, yet no Power b. 8. 

alf is given by 1 R. 3. for the Ceſtuy que 20 f. 8. 

Tie to deviſe the Land; for the Intent 1 

tu of the Statute was not to make Land 

au deviſable, but only to give Power to 

ach the Ceftuy que Uſe to alien, during his 

bu Life, by an Act executed. If the Lord Dyer 
of a Seigniory, or the Grantee of a 1. z: 

Ren- Charge, be alſo Ceſtuy que De :; 

Jof the Land; and by Virtas of I.. 

makes a Feoffinent in Fre, by this the 

Peigniory and Rent are both deſtroy d; 

Put if they both had made the Haf- 

ent as Attornies, the Rent W 
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a : * * 
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and Truſte. 
1 Inſt. It afin Jue - Uſe made a Feoftment i in 

202-4 Fee upon Condition, and entered for 
the Condition broken, he thall be fei- 

p . zed 5 the 1c al Eftat & of the and. 
i ge . in Tal make « Fog 

19 H. 8. ment in Fee, this only 70 15 the 
'3 Life of Ceſtiy que Uſe; for he a no 

longer Power over it; but if he al ien 

by Fine, that it ſeems is good to bind 

the Iſſue, if the Alienation were ſinee. 

Bro. 337. the Stat, of. H. 7 but it t ſeems 4 4 Re- 

7. covery had 80 . does not bind 

the Hue, becauſe he is not Tenant to 

the Precipe, and thete can be no Re. 
covery in Value by him, to > COMPARE 

the Wue. x 

If a May recovers, by erroncous Tudg: | 

ment, and makes a Feoff}uent to his 

dee e on Uſe, and upon Error, the Judg- 

26. ment is reverſed, the Party may enter 

Tow: $39: without a Sejre facias againſt the . 
Be 338, Feoffees ; for it is plainly within the 

15 Letter of the 'Statiite ; if Ceſtuy que 

U Uſe makes a Leaſe for Years by Deed 

. indented,: reſerving Rent, be may have. 

an Agion of Debt upon the Contract, 

for the Leſſee i is eſtopped ; but he can- 

not avow *Taking the Diſtreſs, becauſe 

he has not the Reverſion. If the Re- 
fervation 05 the Rent be not by Decd 

indented, it is not good, becauſe he has 

not the Reverſion. 

45 ; 


 Onare, 


| es and Tals. 


rf, Whether Ceſtuy Lie ma 
4 Fe p a 2 


done, wy enter for the "Forfriture if 2A 
he recavans the Rent it ſnall go to his 
Heirs: If a, Condition be JARS to the | 
e of Rent, he muſt entern 
e whack 7 5 4 retain it 


na del is Dan mags 95 


0 nat gra he he 5 
a before the Statute but finge ha 
A Fruſt may be a 9 a8 it 
| 28 and chen the Furs of ( Ii 0 
He will bar it; awd there 4 
ſame. Reaſen Hör, A Conmon , MY 0 
A Troft in Fee js not forfeitable for ware. 
Felon for no Statute made. Des for- * 
feitable q — 5 but it ſeems. E 
my Lord Hale, char it is \Qrce, 0 
7 . xo the ih 


* 
2 — 


26 H. 8. 20. the laſt 9 IC menti- 1 
oned Uſes, which b State, 15 mage gf 8 
ter 27 HS. muſt (1580 f. 10 ts, 1AS 


er are made able to be gxccnted. 
tes * of H. 7 2 Ln 29 C Car. 23 · Was 
made to rage Truſts hable to 
Dchts; for eccordiog. to Hale, bs. Laibe 
chat Statute they were not Aﬀets to pay 
Debts. A Truſt in an Alien, 18 1 
to the King, in the: Caſe pf the King's 
Debtor, Trults were liable per Curl = 
Scaccarti, If Ce! 5 que , Uſe wi my 
that 


Dyer 96. Eſtate. 
＋. 5 


244 Utes and Truſts. 
that his Feoffees ſhould make an Eſtate 
Tail to J. $. and died, the Dye was 
changed before the Execution of the 


Who may declare Ates. 
Moor If Husband and Wife be ſeized of 


1 And. make a Feoffment, and declare the 


* an Lands in Right of the Vie, and they 


164 Uſes, that ſhall, not bind the Fee; 


for the Feoffment does not bind her. 
It is but an Act in paris, and ſhe being 
ſub poteſtate viri, it may be made 


Owen 6. Contrary to her Will; but if they levy 


If the Fine a Fine of the Wife's Land, and de- 
be of tbe clare the Uſes, that ſhall bind the Fee; 


Husband's 


Land, is for the Wife may levy a Fine, becauſe 
which the ſhe 'is privately examined before a 


Tick 7 Judge; and if ſhe may levy a Fine 


Dover, her with her, Husband, ſhe may declare 


Diſaſſen the Uſes ; for. that is but purſuant to 
to the Huſ- 


band's De- the End and Intent of the Fine ; and 


* 


claratin if the. Husband alone declares the Uſes 


f Je of ſuch a Fine, that is good, and it 


is ſeems, - ſhall bind the Femme, if her Diſaſſent 


binder the 5 5 52 
Operation does not appear; for the Will of the 


. Feme being in the Diſpoſal of her Huſ- 


| Declare» hand, he being reputed as the Head, 
and they two being conſidered in Eaw 


| but as one Perſon, the Declaration made 
by him is conſidered as the Deinen, 


Uſes and Truſts, 
of both, when nothing appears to the 
contrary, and conſequently, though the 
Eſtate of the La 
Me, yet if ſhe alone declares the Uſes 
of a Fine levied of her own Land; 
ſuch Declaration is null and void; for 
it is made by one that has by Law no 
diſpoſing Power,. even of her own E- 
ſtate, but has her Will ſubjected to the 
Hutband's Will, and ſo is not far. Ju- 
ris; but yet on the other hand, if the 
Husband make one Declaration of Uſes, 
and the J/ife another, both Declarations 


are void; the J/ife's is ſo upon the Rea- 


fon before mentioned; and. the Huſ- 
band's is ſo becauſe the Eſtate being the 
Wiſe's, and ſo not in the Diſpoſal of the 
 Husband, without the Concurrence of 
the Wife ; after the Fine levied, he 
might make what Declarations he 
pleaſed of the Uſes; he might diſpoſe 
of the Eſtate as he pleaſed, in Spite of 
his Wife ; and ſo all the Care the 
Law takes for the ſecret Examination 
of Feme Coverts, in the levying a Fine, 
would be vain and fruitleſs, and the 
Declaration of the Uſes is but purſuant 
to the Deſign of levying the Fine; and 
ſo ſhe ought to conſent to that as well 
as the other; and ſo though an I- 
fant can do no Act to oblige himſelf, 
yet if he levies a Fine, he is enabled 
5 R 3 by 
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moves from the 
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3 Leo. 
u 59. 


12 Co. 
123. 
2 Aud. 
145. 


a Fine, which Fine muſt ſtand good. for 


Ufos and Trusts. 
by Law to declare the Uſes; and if he 
reverſeth not 'the Fine, during Ns ew: 
age, the Declaration of Uſes will ſta 

good for ever; for tho that be a Mat- 
ter in pais, and all fuck Ac an lu- 
fant may avoid at any Fimo after bis 
full Age, if he do not confent; yet 


being made im Purſuance of the-levying 


ever, ſo will the Peclaratrom of Uſes 


Jo if one Von chmpo 


pmpos levies a Figs, 
it is unavoidable; but yet he may, by 
Deed, declare the C of that Fine, 
which Declaration. of Uſes will alſo 
ſtand good. for ever. * 

I the Hucbaum and fe agree in 
the Declaration of Uſes of Part of the 
Lands, and difagree for the Reſidue; 
the Declaration of Uſes for that Part 
they agree in thall ſtand good, and be 
void for the reſt ; for as to that Part is 
which they both agree, all the Re- 
quiſites are found neeeſſary to make 4 
Declaratien; and the Defect of the 
other Part can have no lnfluence en 
that which is good ; but if they agree 
in the Eimitattien of Uſes for Part of 
the Eſtato in the Land, and diſagree 
the other Eſtates, there all is void; for 
elſ6 there will be another Moulding of 


the Eſtates. than the Feme deſigns, and 
LE TS, | -.... ho 
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Wes did bree 


her Cönſeijt i is requilite Slory kek 
* — be otter ed by the tation 
and it is t6 be ordered 
ler + Ry Thus if the Hyuiband des 
at $ the Uſes to himielf and Jife for 
, the emamder to the Heirs of the 
5 arid the Wife declares the Uſes 
to herſelf for Life, then to her 
90 light Hejts, both t eclaratioris are 
votd, and it ſhall not ſtand good for 
the Remaindet in Fee, and be void 
for the reft; for the Eſtate moving 
dom the HAD Whatever | Uſes do take 
Effect muſt be by her Direction and 
| Cotiſent, and in the fame Mariher as 
leafes ; ; tho the Huband has 
over the Eſtate of the Mie, 
_durty Covertute, y et if ſhe declates 
the Uſe one Wa ay ang he another, his 
Declaration is abſolutely void, and it 
| ſhall nöt ſtand good, Jodi the Cover- 
| fufe, The Resten of the Difference 
ems; that in other Caſes the Hy 2 
zan having Powet over the Wife's 
Eftite, he may grant an Intereſt as 
| fol bimfelf, duting the Coberture, 
for fo long as he has Power over her 
| Ffate; but when they levy a Fine in 
Fee, the Eſtate paſſes folely and en- 
"ny as one Eſtate in Fre- imple from 
e; and the Uſcs that are de- 
cer thereupon muſt be all with tho 
R 4 __ Conſent 


1 
4 


Power 
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Ates and Truſts. 
Conſent of the Miſe for the whole E. 


ſtate, becauſe the whole Eſtate and In- 


tereſt paſſes from the Wie; but if 4 


Jointenant levies a Fine, and one declares 


the De one Way, and another another 


Way, here both the Declarations ſhal} 
ſtand, vig. the Declaration of each ſhall 
ſtand for his Moiety in Reſpect of theit 
ſeveral Intereſts, If Baros and Fen 
levy a Fine, and an Indenture in both 
their Names, is brought to the Wife to 


ſeal, declaring the Uſes of the Fine, 


and the Wife refuſos to ſeal, this De- 


claration ſhall not bind her, becauſe, 


tho a Declaration of the Husband bc 
ſufficient, yet here her Refuſing to ſeal 
was a ſufficient Declaration of her Diſ- 


Abr. 799 aſſent. When Baron and Femme, fell the 

2 Co. 57. Land to one, and after levy a Fine to 

« him, this ſhall bind the Feme; yet here 

R. 798. jg no Declaration of Uſes; but it is 

preſumed to be to the Uſe of the Co- 

nuſee, and his Heirs, and conſequently 

is binding, If a Fine, levied by Baron 

and Feme, be reverſed. by Reaſon of 

the Nonage of the Vie, the whole FE 

ſtate ſhall be reveſted preſently in tie 

 Feme; and there ſhall not be any Dif 
. poſition during the Coverture. 

Nate, The Baron and Teme ſeized of Lands, 

ad iſo jor and Baron covenants by Indenture, in 

leren, &e. Conſideration of 20/1, to ſuffer a Re- 


covery 
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covery of Lands to the Uſe of the Re- 
coverors, till they have made a good 
and indefeaſable Leaſe for forty Years, 
and then to the Uſe of the Hausband 
and Wife, and the Heirs of the Huſ- 
band; it was held that this Declaration 

| ſhould bind the Wife, the Husband alone 

r TINS 
Where Baron and Femne levy a Fine 

of the Wife's Land, and both by In-' 
denture, in Conſideration of a Sum of 
Money, limit the Uſe to the Conuſee, 
with a Condition and Clauſe of Re- 
entry, upon Payment of ſuch Sum 
which was allowing 10 per Cent. which, 
with the taking the Profits together, 
made it an Uſurious Contract; but 
before the Fine engroſſed, there was : Rol 
another Deed, wherein it was cove- Abr. 798. 
nanted that the Conuſor ſhould take 
the Profits till Default of Payment; at 
the Day appointed, the Feme diſagrees 
to the Deed; yet it was held ſhe was 
bound; for the firſt Decd was Decla- 

ratory to the Uſes to which ſhe agreed, 
and the Jaſt Deed was but Explanatory 

| of the firſt; the laſt Contract was about 

the Money which the Femme had no- 

thing to do with, but was the Hy/- 

bands. | 5 

If 4. be. Tenant for Life, Remain- 154 

der to B. in Fee, and they levy a F of, £208 1 

this 
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Moor 
512. 


x And. 
164. 


7 Co. 4. 
2 Roll 
785. 
low. 
307. 


and then 


Uſe of 4. 


—_ Urov and Trans. 
and then to the Uſe of Y. in Fee; & 
if the Owner of the Land, and a Stran. 
ger levy a Fine, it ſhall be t6 the Us 
of the Ownet only. RE. 

If an Df avis Bargains and Sells Lands, 

ovics a Flite t6 the Bargaitios, 
though the Bargain and Sale be made, 
yet it ſhall amount to and ſtand as a 


Dealaration ef Uſes upon the Fine; fb 


if by Cuſtom an Befam of the Age of 
Fifteen may make a Feoffment, and 
he accordingly makes one to the Uſe 
of his Laſt Will, tho he carmot by Law 
mako a Will, yet he may declare the 
Uſes upon the Fro ment. 

| Hutband makes 4 Feofſment of the 
Wife's Land to 4. and he and his Wike 
levy a Fine to A. this ſhall be to the 


UWihat Confiderations are ſufficient to 


_ raiſe a Uſe, 


Brotherly Love and Affection is a 
good Conſideration to raiſe a Le, at- 


cording” to the Caſe of Bede; and tlic 


Continuanee of the Land in the Name, 
Go. is 4 good one; fo that all the Con- 
ſiderations in this Caſe are good to raiſe 


a Tie, the' taken ſingly and apart. It 


a Man. covonants, in Confideration 6f 
N Natural 


Uſes and Turls. 
Netorab Love arid AﬀeRior to his Bo. 
| ther, to ſtand ſeized ts the L/e of him 

and his Wife; it feroms: that is good 
to raiſe a. DJs to his Wite,, they being 
both · but ono Herſom; fo that the Love 
and Favour, he beats to his Brother may 
be very well ſaid to/ extend to his Bre- 
chers Wie; and accordiiigly in the 
Caſe of Bonid ard Wynſion, it is ads 
jdged that where the Fathen cove» 
nants, in Conſideration of Natural Love 

and Affection to his eldeſt Son, to ſtand — 
ſeized to the Uſe of him for Life, and 7 Jac. 
* Viet 8 — 2 
ſhould marry for Life, that was a 76-4. | 

Conſideration to raiſe a Uſe to the f. 
Wife, as well as if a Man covenants, 


271 


in Conſidoration of the Marriage of his 
Son with ſuch a Frme, to ſtand feized 


to the Lſe of the Son, and the Sorr's 
Wife; this is a good Conſideration to 
raiſe a Uſe to them both; tho a Confs 1 | 

| deration be abſolutely requiſite to the 833 
| railing a De upon a Covenant, yet no 
Conſideration needs be mentioned in 

the Deed ; but if the Perſon be ſuch 

an one as has an obvious Conkideration. = 
of his Side, a Dye ſhall prefently rife 

to hinx ; as if a Man covenguts to ſtand 
ſeized to the Die of his He or Brother, 

or any of his Kindred; this is ſufficient 

to raiſe a Le to them, without any 
5 — > - BRNO 
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"1 2 Mention of a particular expreſs Conſſ 
10% deration; for the Love and Affection be- 
Cro. Car. tween them is obvious; whieh being a 
Moor Confideration in it ſelf ſufficient to raiſe 
495, 564. a Uſe, it ſhall be preſumed that it was 
85 to the Intent the Uſe was limited; nay, 

if there be a Conſideration to ſome 


certain Perſon, and afterwards a Uſe is 


limited to another Perſon, that does 

not come under the Conſideration ex- 
preſſed; yet if he be a Perſon on whoſe 

If «Up another Conſideration, he. ſhall have 
be kmaed the Uſe limited to him by that Conſ- 
1 «Wo deration, tho he could not take by Vir 
3 rue of the firſt. Thus if a Man co 
evitbout venants, in Conſideration of Natural 
W Love and Affection that he bears to his 
will ns eldeſt Son, to ſtand ſeized to the Uſe of 
raiſe a him, and then to the Lie of any other 
7 of his Kindred, as Brother, Couſin, G. 
ti wlarly this ſhall give a Uſe to them, tho they 
2 do not come within the Confideration 
Confidera- that is expreſſed to the eldeſt Son; for 
ion; for there is an obvious and apparent Con- 
before o = ſideration to raiſe a Uſe to them; and 
there is no it ſeems by the ſame Reaſon, if any 
: "ſump" other Conſideration were had for raiſing 
Si. the firſt Uſe, it were the ſame thing; 
Dyer but if a Conſideration be expreſſed for 
146. the raiſing a L/e to a Perſon, that would 
505 take. by the implied Conſideration, wm 
Sn ou 


Side there is a manifeſt Preſumption of 
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out any expreſs one, yet if that expreſs 
one fails, no Die ſhall be raiſed by Force 
of the implied one, for expreſſum facit 
ofſare tacitum. Thus if a Father, in 


| Conſideration of 100/. covenants to©* ** 


ſtand ſeized to the U/e of his Son, this 
muſt be enrolled, or elſe no Uſe paſles ; 
yet if no Money was paid, a Uſe would ' 
riſe to the Son by the implied Conſi- 
deration, without any Enrolment.” -So 
if a Man, in Conſideration -of the Na- 


tural Love and Affection he bears-to 95 


his Children, covenants to ſtand ſeized 


| to the Uſe of himſelf for Life, then to 
| the The of his Wife for Life, Gc. this 


will raiſe a Uſe to the Wife; for tho 


| ſhe does not come within the Conſi- 
deration, yet there is a manifeſt Conſi- 
deration of her Side; and conſequently Plow. 
| ſhall a Uſe very well ariſe to her. - 3% 


The Conſideration of ancient Ac- 2 Roll 


quaintance, or being Chamber-Fellows 793+ 
ö 13 or entire Friends, will not raiſe 
a Lie. Rf 8 f TE 8 Ws 


If 4. in Conſideration. of B.'s being 


bound in a Recognizance for him, Bar- 
Bains and Sells the Land to, him, no 
Tee will ariſe to him, becauſe it is not 
W Bargain and Sale; there is not quid pro 
9-0; but yet it is agreed that fuch 


lderation is ſufficient to raiſe a Ve upon on 
Covenant; but the Words were not 783. 


apt 


a Con- Cro. El. 


254 2 and Traits, 


apt — Covenant to Rand feind, 
aud ſo the Deed had not any Open 
tion. 

Quare, If a Man, in Oonlideration :of Low 
ex] - and Aubection to his Wie andi/Child 
Money be acid to: the Intent: to ſettle his Landsin 
a 2 bis Name and Blood, -covenants with 
do % bis. Rother and Strangers, te- ſtand ſir 
raiſe a toithe e of himfelf: 'for:Life, then-to 
1 the Uſe of his Wife for Life, aud then 
B to the Uſe of the 'Covenantees, and 


Bargain 

and Sale their Heirs; it Was held that noTh 

70 5 role to Strangers, beoanſe they co 
not come within the Conſideratien 
it -did ariſe: toi the Brother, beth 
the Conſideration expreſſed-of ſe. 
. thug che Land in tho Name and fle 
of, (Fc. and alſo -becauſe he was hs 
Brother, yet there was a Truſt miei 

Roll after the Le to him, 

- If a. Man in Conſideration ef Money 
2 Inſt. - given by A. covenants to ſtand ſea 
Plow. ger, 40 . Uſe ef AJ. and P. and C. r 
to A. for Life, Remainder to Y. vt 
— Remainder to Q in Fee; this i 
de halb raiſe Der 9 
the Money be given ole, 
yet it is a Conſidoration for all' the 
ttates, and ſhall be prefamed to be$r 
i ven fer all; but >Nattved Love, r. b 
£ @'2porfonat Conlideration, 4 plieable to 
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Grd Car. 
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with ſuch a Weman, covenants to-ſtand.}. S. will 
5 to an Uſe, the e . = | 
is vid to C. becauſe he i — 


& Ukes to the others that folle 

Lugye, all of that, for if the Lin- 

nag it ſeems tho other Uſes | 

1 as 95 be ſupported without it; 
in 


a 


= Roll. that bas took almoſt every 


8 that is remarkable out of that 
Vat has 11 this out. 


If 


256 


2 Roll 


185, 7%*tural Love, c. to J. S. taken and re. 


to his Uſe, by this no Uſe i is raiſed to a 
Baſtard Son. 


id. 785, 


2 Roll 
785. 


Conſiderations, covenants, '&'c. no Lie 
ariſes, the Conſideration is too general, 
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If a Man, in Conſideration of Na- 


puted as his Son, covenants to ſtand ſciz'd 
If a Man for divers abs Cauſes and 


and the Certainty ought to appear, for 
the Court to judge whether the Confi- 
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deration be ſufficient or not. 


But if a Man Bargains and Sells Lands 
for a certain Sum of Money, that is 


ſufficient to raiſe a Uſe, without men- 


tioning any Sum of Money in certain; 
for whatever the Sum be, it is ſufficient 


.. to raiſe a Die; and ſo there needs no 1 
Averment of any Sum in certain, for 
the Court to determine. . = 


A Man covenants, in Confideration of 


: Money, to ſtand ſeized of the Lands 
to the Dſe of 4. and his Heirs, and be. 


ing ſeized of other Lands, covenants F* 
that if he ſhould afterwards ſell them, 
A. ſhould have the Refuſal; and it | 
he went about to ſell them to any Body, 
without making him the Offer, that 
from henceforth he would be ſeize 1 
to the Uſe of him and his Heirs, he 

afterwards goes about to make a Sale = 
of them, without offering him the Lands; Þ 
it was held that the Uſe aroſe to 1 : 
0! 4 © 


for the Money paid for the other 


Lands was alſo a Conſideration for the 
Covenant. It ſeems at Common Law, 
the Party had two Remedies to come 
to the Effect of his Covenant, either 
to ſue in Chancery, and have a ſpeci- 
flick Performance of the Covenant, or 
elſe to have an Action. . 
If a Man covenants now to ſtand pow. 
ſeized to a Uſe, and there is no Con- 30 
ſideration, ſo that there can be no Uſe 1 


not. 


the Party may have an Action of Co-“ 
venant, and recover Damages. Where 
the Party ſhall convey by Way of Uſe, 
and not by Common Law Convey- 
A Man covenants, that in Conſide- Dyer 96. 
ration A. had conveyed divers Lands © 
to him, after the Death of 4. to levy 
a Fine of his Lands to the Te of him- 
ſelf for Life, and then to A. in Tail, 
the Fine. is not levied, no Uſe ſhall riſe 
by Force of that Covenant ; for the In- 


” 


tent was not that it ſhould riſe pre- 


* 
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To what Uſes a. Conveyance ſhall be 
lud ei de had. - _ 


A Fine is leyied to ſeveral. Conu- Moor 
ſees, with a Render to one for thirty 7. 

3 Years, and ſeveral void Remainders, the 

1 | Re: 


raiſed by Law. Qpere whether or no Dyer 96. 


258 Uſes and Truſts. 
Fine ſhall be to the Uſe of the Conu- 
ſees; for otherwiſe the Render can- 
not be ; for if it be to the Uſe of 
the Conuſor, the whole Eſtate will be 
in = as before, and the Render 
naught ; but if the Render had been 
voi in all, then the Le ſhould be 
according to tho Intent of the Render. 
Jure, Why it may not as well be 
to that Uſe, where but Part of the Ren- 
der is void. 


Conſideration. 


: Roll If a Man covenants, in Conſideration 
Abr. 790. of Natural Affection to his Son, to 
ſtand ſeized to his Uſe, tho there be no 
other Confideration mentioned, nor no 
general Words, as for divers other good 
Cauſes and Confiderations, it may be 
averred that it was in Conſideration 

of Payment of Debts of the Father b 

the Grand-father; and alſo of Lan 
ſettled by the Grand- father upon the 
Father; for theſe Conſiderations are not 
contrary to the Deed, but may well 
\ concur. 

If a Man covenants in Conſideration 
of a Marriage to be had between him 
and BY. to ſtand ſeized to the Die of 
himſelf and B. for Life, no Uſe riſes 
till the Marriage; and if they ſhould 

* marry 


Uſes and Truſts. 8 
narry, and be divorced Cauſa precon- 
mal it ſeems the Uſe to B. would 
ili Eo EE 
A Man covenants, in Confideration of 
the Marriage- of his Nephew, and of 
two hundred Marks paid by the Pather 
of the Woman he is to mT, to ſtand 
ſeized, Gr. the Marriage takes no Ef- 
fect; it was held by the Judges that a 
De would not riſe upon the Money, 
A Man covenants that two Perſons Moot 


ſhall quietly enjoy his Land; no Uſe 18 


: 
. 


1 Sid. 16 
ariſes 7 


Limitation of Uſes upon Co 
ances. 
Tho the Appointment and Limita- 5 Co. 26. 
tion of Ces, by an Indenture in Wri- 
ting, precedent to a Fine or Recovery, 
do not bind the Eſtate of the Land, 
yet being made in. ſo folemn a Man- 4 
ner, it is not to be controuled, but by 291. 
Matter of as high a Nature; and ſo if 
the het of a Fiue or Recovery to be had, 
be declared by a Deed precedent, no 
Averment by Parol will alter the De- 
claration in Writing, according to the | 8 
Maxim, unumquodque difſſolvitur eo li- ate, R ll 
gamine quo ligatum eff, becauſe an A- + Ry 
greement by Deed, for the Direction 
of Uſes is not obligatory as to the * 
= 0:3 0 
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of the Land, but only a bare Contract 
between the Parties, and conſequently 
by Deed it may be diſannulled; as all 
Contracts, by Conſent of the Parties, 


may loſe their obligatory Power; fo 


if the Party declares other Uſes by Deed, 


before the levying the Fine, the laſt 
Declaration ſhall ſtand, as the laſt De- 
claration of the Mind of the Party. If 
there be any Variance between the A- 


greements N N of the Uſes of 


2 Co. 75. 
5. 


the Fine, and the Fine itſelf, as in 


the Number of Acres, Time, Perſons, or 


the like, there a Declaration of Uſes by 
Parol, ſhall ſtand good, tho' poſterior 
to a former Declaration by Deed ; for 


when there is a Variance between the 
Agreement and the Fine levied, then 


it cannot be preſumed to be the Fine 
intended by the Agreement, becauſe | 
different from it, and then it ſhall be 
guided by the parol Declaration, which 


may well dire& the Uſes of it, be- 


cauſe being different from the Decd of 
Agreement, there is no need to guide 


the Uſes of the Fine; but if there be 


1bid, ) C. a. 


no parol Declaration of Uſes, the Fine 
ſhould be guided by the Declaration 
of Uſes contained in the Deed, not- 
withſtanding ſome Variance there maß 


Hon be between the Deed and the Fine; for 


when no other Fige is levied, or no 
A 5 other 


Uſes and Trufts, 
other Declaration of Uſes made, there 
the Fine ſhall be that preſumed to be 
mentioned in the Agreement, Where 
there are two ſeveral Declarations of 
Uſes, by Deed precedent to the Fine, 

there the laſt ſhall ſtand ix toto, for it 

is wholly a Revocation of the former ; 

and ſo the Fine ſhall not be to the 

Uſes of both Deeds compounded and 

thrown into one another. | 

lt came to be a OQgære in Downman's g Co. 3. 

Caſe, Whether a ſubſequent Declara- 

tion of the Uſes of the Recovery were 

good to raiſe Uſes upon the precedent 
Recovery; for the Intent of the Uſes, 
as was agreed, muſt either be precedent 
4 or preſent with the Recovery ; but it 
was adjudged to be good; for when 
there is no other Declaration of Uſes, 
then the ſubſequent one is ſuppoſed to 
be the Intent of the Party at the Time 
of the Recovery ſuffered; for ſo the 
Parties themſelves have declared it to N © 
be; but where the Declaration of Uſes 1 and bis 
by Indenture precedent and ſubſequent Heirs, but | 
differ, that againſt precedent Declara- B 5 
rations no parol Averment is to be ad- cedent and 
mitted; but againſt a ſubſequent De- 3 
claration by Deed, there may be a pa- /;, ,y 
rol Averment ; for if before, or at the aver. 
Lime of the Recovery ſuffered, there fine, 
was ſuch a particular Declaration of Morley. 


| _ Thes 
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without Conſideration, it is to the Uſe 
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Uſes by Parol, then the Eſtate was pre- 
ſently executed to thoſe yes; and then 


any Manner of Declaration by Deed 


comes too late; if in the mean Time 


between the Recovery and the Deed 
ſubſequent A of the Les, 


there be any Leaſe, Oc. made of the 
Lands, then the ſubſequent Declaration 
is not ſufficient of itſelf ta ſhew that 
the Intent of the Parties was that the 
Recovery ſhould be ſuffer d to thoſe very 


Uſes declared by the Deed ſubſequent, 
and thereby to avoid all mean Eſtates 
and Charges ; but there muſt be ſome 


other very. good Proof that ſuch was 
the Intent at the Time of the Recove- 
ry had. Where a Recovery is ſuffered 


of the Recoveree, who conſequently 


ee the Uſes of it by Deed 


ubſequent, when it is ſuffered with 
Conſideration ; and ſo the Eſtates ſhall 


be executed. Ouære, Whether the Reco - 


veree can declare the Uſes by any ſub- 
ſequent Deed; tho' he ſeems to ſtand 
in the ſame Place with the Recoveror 
where it is without Conſideration. It 


any Clauſe, Privilege or Conſideration 


de voi 


be added to a Le declared by Parol, 
et the Declaration of the Uſe ſhall 
and 2 though the Clauſe, c. 
. An Indenture for Years, * 
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Uſes and Truſts. 


was held ſufficient to de- 
clare the Lies of that Recovery. 


the Recovery 


Pleading of Uſes, 


The Form of pleading Uſes is to ſay 9 Co. 11. 
was had to ſuch and 
ſuch Uſes; and in an Aſſize, by the Lord 
Cromwell againſt Andrews, of Lands and 
'Tenements in Alexton, Indentures were 
ivingin Evidence; whereupon the Jury 
d a ſpecial Verdi&, vis, that J. B. was 4%. s. 
ſeized of the Manor of A. in Fee, and 2 And. 


that a Recovery 


263 
Dyer 
136. 

2 Roll 


782. 


2 Co. 69. 


of the Advowſon of the Church of 4, 89. 


thereto belonging; and by Deed Bar- 
gained and Sold the Manor, with the 
Appurtenances, to 4. A. to have and 
to hold to him and his Heirs, to the 
Uſe of him and his Heirs, in the ſame 
Manner and Form as is aforeſaid in 
the Indentures mentioned; and by the 


lame Indenture, J. ZB. covenanted to 


ſuffer V. R. or R. A. to recover the 


ſaid Manor, with the Appurtenances, 


by a Common Recovery to the Uſes 
following, to the Uſe of A. A. and his 


_ Heirs, rendering forty-two Pounds to 


B. and his Heirs, at two Feaſts, 


with a Clauſe of Diſtreſs, and Nomine 


penc; and it was further covenanted 


that Blunt, before Eaſter next, ſhould 


levy a Fine of th 


S 4 


e ſaid Manor to 4. 


A. and 


2 Th 


264 > Al 2 
A. and his Heirs; and by the ſame 
Fine 4. A. ſhould render forty-two 


Uſes and Truſts. 


Pounds per Ann. to the ſaid J. B. and 
his Heirs. Provided always that the 
ſaid 4. A. ſhall by his Deed ſuſhcient 


in the Law, give the Advowſon and 


Parſonage of the ſaid Church to the 
ſaid J. B. during his Life; and if it 
happens. not to be vacant in his Life, 
then one Turn to his Executors ; and it 
was further agreed, that all Manner 


of Eſtates, Aſſurances and Conveyan- 
ces hereafter to be made, ſhould be to 


the Uſes and Intents comprized in the 
Indenture, and to no other Intent or 


De, and accordingly a Recovery was 


had againſt J. B. and then F. B. and 
A. A. levied a Fine to R. R. and his 


Heirs, who granted and rendered the 


Rent of forty-two Pounds to F. B. 
and the Heirs of his Body, the Re- 


mainder to my Lord Moumt jay, in Fee, 


and the Land he rendered to FED 
and his Heirs, and the Jury find that 
this Fine was levied to the Uſe in the 
Indenture mentioned, A. A. died be- 
fore he made any Grant of the Ad- 
vowſon, according to the Proviſo. J. B. 


having never requeſted it, the Church 


became vacant in the Life of J. B. 


E. 4. enters upon the Manor as Heir 


to A. A. and J. P. enters for the 


Condition 


t 
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Condition broken, and Bargains and Sells 
the Manner to the Lord Cromwell, on- 
whom A. A. enters; Lord Cromwell 
dies, and his Heirs enter, upon whom 


E. A. and the reſt, by his Command, 


re-enter, and whether it was a Diſſeiſin, 


was referred to the Court; and firſt, it 


was reſolved, that though the firſt Deed 
of Bargain and Sale paſſed no Eſtate, 
not being enrolled, but ſerved only as 
a Declaration of Uſes, yet the Word 
Proviſo made a Condition; and ſo all 


the Uſes afterwards raiſed and execu- 
ted by the Recovery were Conditio- 
nal; for as there may be a Deed pre- 


cedent to raiſe the Uſes of the Reco- 


very; ſo there may be a Conſideration 
added to thoſe Uſes which will make 
the Eſtate Conditional, when it is after- 
wards executed; and the Condition need 


not be made at the ſame Time the 


Eſtate is made; for making a 'Cordi- 
tional Uſe makes afterwards a Condi- 
tional Eſtate, the Statute 27 H. 8. 10. 
executing the Poſſeſſion in the ſame 
Manner and Plight that the LDyes are 
in. Secondly, It was reſolved, that up- 
on the Recovery the Rent in Fee was 
executed accordingly in J. B. by Force 
of 27 H. 8. Thirdly, It was reſolved, 
that the Eſtate being executed Condi- 
tionally upon the Recovery, the hes 
2 atter- 
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which controlled the 


Dyer 
15). 
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afterwards by J. B. who had the Con- 
dition, and by 4. A. who had the 
Eſtate, to D. did not extinguiſh the 
Condition; for tho, generally ſpeak- 
ing a Fine will extinguiſh all Manner 
of Right and Title that a Man hath to 
Lands; yet if there be an antecedent 


Agreement to qualify and reſtrain its 
Operation, it ſhall have its Effect accor- 


ding to the Agreement ; as here it was 


covenanted that all Manner of Aſſuran- 


ces afterwards to be had, ſhould: be to 
the Uſes in that Indenture mentioned, 
eneral Uſe of 
the Fine, and preſerved the Condition, 
according to the Intent of the Parties; 
for when Men agree and levy a Fine, 


generally, there all the Conuſee's Right 5 


ſhall be extinguiſhed ; and when they 


both agree in reſtraining and abridging 


the Uſe of the Fine, there is no Rea - 
fon to extend the Operation of that 
Fine beyond the Intent of the Party. 


A Lord may releaſe his Right, reſer- 


ving a Rent, and one may enter into 
Warranty, with a Salvo to his Rent; 
and the like Caſe, as to the Point of 
Extinguiſhment, was reſerved in the 
Caſe of Putnam and Dancomb, where 
it ſeems alſo to be agreed, that if ſuch 
Indenture between two, if the Fine 
be afterwards levied to. one apconlingyy 
Lay oor E 


4 


: N 8 . ¶ ,, —— 
| N 85 9 r A er: G6 IS KONG es AO BREE: "IIS 2 8 
1 "IN r Sk W . Pow! 2 r 3 . n 
7SꝓßꝓSꝓSCꝙSꝙV¼f.. hn BE TI WR, 252 „„ ͤ Se AE Ns £0 TIDE e 
ͤ ͤ . Ee Sl ks Ss : N 
. * r K 


TO FE . AE 2 2 * 8 7 
5 5 D 
5 DI os ITO ee 


"vil 


Uſes and Truſts, 267 
he is concluded from ſaying the Fine Fam 
was to any other Tc ; or if he refuſe ar 
to take the Fine to thoſe Uſes, then 31. Rex, 
the Fine is only to the Uſe of the Co- 1 . 
nuſor, and his Heirs; and there is a Fus for 
Caſe where a Fine was levied by a further 
Huſband and Wife to one who grants — 
and renders a Rent to them two, and 31. Rex, 
then they agree that a Recovery ſhall be th id 
ſuffered, wherein the Husband and Wife mains, 1 
ſhall be vouched to thoſe Des, that nd be 
the Baron and Femme ſhould have the _ = 
Neat _ the Combe the we — Deed 
in the Recovery they are vouched, and Noor 
enter generally into the Warranty; yet ** 
it was held the Rent was ſaved by Vir- 
tue of the Agreement ; ſo that the Rent 
may be ſaved either by a Collateral 
Agreement or a Special Entry ; whereas 
it was infiſted in Crozzwell's Caſe, that 
in ſuch Caſe the Salvo ought to ap- 
pear upon the Record and Fine itſelf, 
and not by Matter Debors, But it Dyer 
was otherwiſe reſolved; and according- . 
ly it was held in the Cafe of Crom- 
well, when it came in Queſtion before, 
à precedent Feoffment will guide a 
ſubſequent Fine; as if there be a Feoff- 
ment to two, and their Heirs, to the 
Uſe of them and their Heirs, and a 
Fine is levied to them and the Heirs 
of one; this will pot: prejudice thei 
| 


2 Co. 75. 


268 * 8 
Eſtate; for they ſhall both have the 
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Fee ſtill, for in the Fine there is a 


Neceſſity that the Fee ſhould be li- 
mited to one. A Fine Sur Grant and 


Render, cannot be averred by Parol to 
be to any other Uſes than what are 


mentioned in the Fine; fo thatif an 
Eſtate in Fee be granted and rendered 
back to one in Tail, he ſhall have it 
to his own Dye; and ſo if the Conuſee 


keep the Fee, he ſhall have it to his 
own Die; but by Deed the Dye of a 
Fine ſur Grant and Render may be 


directed; and if there be a Deed to lead 
the Uſes of ſuch a Fine, tho there be 


ſome Variance between the Deed and 
the Fine; yet it ſhall be ſaid to be to 


the Uſes of the Deed, if there be no 


other Uſes, and that that was the Intent. 


- If A. has ten Acres and B. has ten 
Acres, and A. levies a Fine to B. of 


Twenty, who renders Twenty, it is 


good; but for Ten, unleſs there be a 


Special Agreement; for he cannot ren- 


der more then he receives: It was ob- 
jected, that fince there can be no Decla- 


ration of Uſes upon a Fine ſur Grant 


to Render, but by Deed, and this 


Limitation by Decd was not good to 
bind Perkins, who had the Eſtate of 


the Land, but' was a' Stranger to the 
Deed, and conſequently no De by 
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them would be of any Effect to bind 
him; and there being no Uſe but what 
was implied upon the Fine, there was 
no Conditional Eſtate ; but it was an- 


_ anſwered that P. was but an In- 


ſtrument to convey the Land in the 
ſame Manner as J. B. and A. A. 
had agreed, and ſo had nothing to do 
to limit the Des; for if he would not 
make the Render as they would have 


him, he had not been employed; and 


if after the Fine levied he had refuſed 
to render, yet the former Agreement 
would declare the Uſe of his Eſtate, 
tho a Stranger, according to the In- 


tent and Purport. So if A. Bargains 


and Sells Lands to Y. and covenants: 


to levy a Fine to him, and that C. 
ſhall bring a Writ of Entry, &c. and 


ſo a Common Revovery ſhall be had, 
which ſhall be to the Uſe of B. and 


his Heirs, in this Caſe, tho C. be but: 


a Stranger, yet being but an Inſtrument, . 
the Declaration of Des by the other 
two ſhall be good; the Render of C. 
cannot extinguiſh the Condition; for 


his Seiſm is but inſtantaneous, and 


only to the Purpoſe to render back the 
ſtate. To e eee 
There was an Eſtate in Fee in the 
Rent, upon the Recovery; but that 
Rent, and the new one created upon, 
b 11; 5 the 


269 


270 


Uſes and Truſts, 

the Fine, but that was nothing to the 
Uſe of the Land, and could not alter 
that neither one Way nor other; for tho 


there be a new Rent in Being, yet there is 


no new Die in 4. and ſo his Eſtate re- 


mains Conditional upon a Fine that 


5. 
1 Inſt. 
193. b. 


guiſnment. 3 8 2 

No Uſe can be limited unleſs there 
be ſome other Conveyance, as it ſeems, 
which paſſes the Eſtate; for there it 


enures by Way of. Releaſe or Extin- 


13 Co. 55- ſeems they are taken as one Convey- 


ance ; neither can the Surrender of a 
particular Eſtate be to a Uſe. 

If the Diſſeiſee limits the Uſe to one, 
and the Diſſeiſor to another, and the 


Conuſee to a third, the Uſe of the Dif- 


4 Co. 76. 
4. 


1 Inſt. 
112. 4. 
2 Roll 
788. 


ſeiſee ſhall ſtand; fo if the Recoverot 
limit the Dye to one, the Vouchee to 


another, and the Owner to a third, the 


Declaration of the Owner ſhall ſtand; 
tho' a Condition concurring with that 
in the Deed may be averred by Parol 
yet no Uſ? can be averred by Parol, 
when there are Uſes contained in the 
Deed expreſly. A Man cannot cove- 
nant with his Wife to ſtand ſeized to 
her Uſe; it ſeems at Common Law 4 


Uſe might have been raiſed by Word, 


upon a Conveyance that paſſed the Poſ- 
ſeſſion by ſome ſolemn AR, as a Feoff- 
ment; but where there was no ſuch — 

1 there 
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de levied of a Rent, no 
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there it ſeems a Deed Declaratory of 
the Uſes was neceſſary; for as a Feoff- 
ment which paſſed the Eſtate, might 
be made at Common Law, by Paro; 
ſo by the ſame Reaſon might the Tſes 
of the Eſtate be declared by Paro; 
but where a Deed was or, lite to the 
paſſing of the Eſtate itſelf, it ſeems it 


was requiſite for the Declaration of 


the Des, as upon a Grant of a Rent, 
or the like. So it ſeems, a Man could 


not covenant to ſtand ſeized to a Uſe, Pop. 49. | 


without a Decd, there being no ſolemn Moor 
Act; but yet a Bargain and Sale by Pa- N 
rol has raiſed a Uſe. without, and it Holt, 

has been held to do ſo ſince the Sta- _=_ 
tute. In Cities exempted out of the yer 
Statute, it has been held, that if a Fine 229. «. 
Uſe can be li- — 
mited of it without Deed; but now by may deviſe 
29 Car. 2. c. 3. all Declarations of % U.. 
Truſt, other than fuch as ariſe by Im- 
plication of Law, are to be in Writing, 
and ſigned by the Party, who is by Law 


enabled to declare ſuch Truſt, or elſe 


it muſt be by his Lat Will in Writing. 

A Man ſuffers a Common Recovery 

Of. Mich. and the 14th of Novem- 

ber next, by Indenture, he declares that 

the Uſes of all. Recoveries hereafter | 

to be ſuffered, ſhall be ſo and ſo, and 

ſo this Indentute does . TE IO 
122 es 


272 Uſes and. Truſs. 
2 Roll Tjſes of the Recovery precedent, tho 
Dyer the Term be. reckoned but as one Day 
136. a. in Law; but yet it ſeems, if there be 
an Averment, that it was the Intent of 
the Party in that Indenture, to guide the 
Uſes of the precedent Recovery, it will 
be good; but Qære ſince the Statute 29 
Car. 2. whether that will do; for as the 
Statute of Wills requires that a Will 
ſhould be in Writing, and if that be 
not ſufficient that is writ, no Averment 
will help out the Defect; ſo the Sta- 
tute . 29 Car. 2. requiring a Declaration 
— 1 to be in Writing, it ſeems by 
the ſame Reaſon, no Parol Averment 
A Man covenants to levy a Fine to 
four, to ſuch Uſes, and after two die, 
an it is levied to the Survivors, the 
L. es ſhall be directed by the firſt In- 
0 s.cq.oc.c av 6 
ro. Jac. A Man grants a Rent of 20/1, por 
319, 313. 47, and covenants to levy. a Fine to 
theſe Uſes, viz. that if it ſhall happen 
the ſaid yearly Rent to be in Arrear, 
and not a ſufficient Diſtreſs found, or any 
Reſcous or Replevin be made, then 
that the Grantee: ſhall enter, Oc. in 
this Caſe the Rent was in Arrear, and 
then the Fine levied, and then a Di- 
ſtreſs taken, and à Replevin ſued. 
Two Judges held that the Te. being 

1 


8 raiſed 


— cos. AS. = 
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raiſed by the Fine, it could not extend 
to thoſe Averments that were before 
the Fine; but the other two held it 


273 


ſhould, the whole being reckoned but 


as one Conveyance. 


A. covenants to levy a Fine of one 


hundred Acres, within the Year, and 
after the Year, a Fine is levied but 
of cighty ; it ſhall be guided-by the Co- 
yenant before. | 
Husband and Vite ſeized of Land 


to them, and to the Heirs of the Huſ- Moor 
band, Bargain and Sell the Land to one 680. 


P. upon Condition that if they or any 
of them, their Heirs, Executors, Ad- 
miniſtrators and Aſſigns of the Huſ- 


band, ſhould at ſuch a Day pay 5001. 
to the ſaid P. that then it ſhould be 
lawful for the Husband and Mie, and 
the Heirs of the Hasband to enter, and 


ſo hold it as in their former Eſtate, aud 
that after the Payment, this Indenture, 
and all Fines and other Aſſurances 
ſhould be to the /e of the Husband, 
and his Heirs, this being Contradictory to 
what went before, is void, or elſe ſhall 


ſerve only to direct the Uſes of the 


Fee-ſimple, after the Death of the 
Wife. When Uſes are declared by a 
Deed ptecedent, no Writing will con- 
trol that, tho' under Hand and Seal, 
unleſs it be a Deed; as was the Caſe 


- 18 ol 
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2 Roll 


790 
Moor 


342. 
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of Jones and Morley, where a Deed 
declared the Uſes of a Fine, to be le- 
vied next Hill. Term, to one and his Heirs, 
before the Fine levied, Hausband and Mafe, 
by Writing under Hand and Seal, de- 
clare it ſhall be to the Jie of her and 
her Heirs; it was held that if the Fine 
had been purſuant, this would not have 
controlled the former Deed ; but be- 


cauſe the Agreement was in Hill. Term, 


to levy it next Hill. Term, and the 
Fine was levied the ſame Ferm, there 
was a Variance ;. and fo the former Deed 
was controlled. If Lands be granted 
to A. Habendum to 4. and B, and 
their Heirs, to the Vie of them and 
their Heirs, tho' B. ean take no F- 
ſtate, becauſe named after the Habes- 
dum, yet the Limitation of the Uſe is 
ood, and by that they ſhall both be 
3 If a Man covenants to 
ſtand ſeized of all the Lands he has, 
or which he ſhall afterwards purchaſe 
to the Uſe of A. this will only bind 
the Lands he then had; for if he af- Þ 
terwards purchaſe other Lands, no Ie 
ſhall ariſe upon it; for a Covenant to 
ſtand ſeized, is a Covenant that affeds ÞM 
an Alteration of the Land itſelf, which 
no Man has Power over but the Owner; 
and it is not now in the Nature of 4 
Contrat BY 


3 


"al 


to be levicd. 


Uſes and Truſts. 


Contract to do any thing but that which 


reaches the Lands themſelves. 


So if one Jointenant covenants to 


I ſtand ſeized of the Moiety of bis Com- 


panion, after his Companion's Death, 
to ſuch Uſes, no ie will thereby arife, 
tho' he does ſurvive his Companion; 
for he could not then Charge the Moiety. 
But if a Man covenants to purchaſe 
Lands before Michgelmas, and to levy 


a Fine of them to B. which ſhall be 


to the Uſe of A. and his Heirs, and this 
is done accordingly, jt is good; for 
this Agreement was got deſigned to 
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raiſe the Les of its own Force, but 


only that it ſhould be an 1 185 
bu de ler to direct the [Jes of the Fine 


If a Man leyies a Fine of his Lands, 2 Rolf 


and coyenants, in Conſideration of Na- 


tuxal Love, and the Marriage of his 
Baſtard Daughter, that the Conuſee 
ſhall ſtand ſeized to her Uſe, this is a 
ſufficient Declaration of the Hie to her, 
tho' it be not ſufficient upon the Co- 
yenant to raiſe a Uſe, See about Con- 
tingent Uſes before, and Title Contin- 


gent Remainders. 


A Man may have an Aſſize upon a 
Feoffment to his own Uſe, without an 
actual Entry, and without Laying an 
Agreement ; for the Statute executes it 


90, 797. 


Owen $6, 
Bro. 337+ 
b. 10. 


12 3 
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in him; but an Action of Treſpaſs he 


cannot have, before an actual Entry. 
A Man may plead that ſuch a one was 
ſeized to his Uſe, without ſhewing the 


brings a Writ of Vaſte, the Writ ſets 


Commencement of the Uſe: ' A Man 


forth a Feoffment to ſuch Perſons, to 
_ . ſeveral Lies, but does not ſay the Feoft- 


Hob. 84. 


2 Roll A 
and afterwards declares by Indenture, 
that this Feoffment' was to the Uſe of 1 


791. 


ment was to them and their Heirs; and 
if it were not a Feoffment in Fee, the 
Uſe could not riſe; but it was held 
well enough, becauſe all the Forms of 
the Writs had been fo; and yet the 


Plaintiff” might have had a genen! 


Writ, and declared Speeially. 
A. ſeized of twenty-five Acres at I, 

covenants to levy a Fine of them all, 

and that twenty-four of them ſhall be 


to the Te of C. in Tail; and for the 


other it ſhall be to the Le of him in 
Fee, afterwards a Fine is levied of 
twenty-four; Ouære whether the Lien 


of them twenty-four, are not diretted Þ 


by the precedent Conveyance. 
A Man makes a Feoffment in Fee, 


bimſelf, and after Marriage with 4. to 


her for Life, and then to the Lie of bi 
own Right Heirs, this is a good Limits 


tion of Uſes; and after Marriage 4. fhall 


have a Uſe, and in the mean Time be 


. 
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is ſeized to the Uſe of himſelf and his 


A Man covenants, in Conſideration 
of Marriage to be had between him 


and B. to convey certain Lands to 


| their Uſes for Life, and afterwards he 


2 
BE 
= 
* : * 
1 * 
4 „ 
* * * 
; A 


levies a Fine to thoſe Les, there is an 
Eſtate veſted in them, tho' the Mar- 
riage ſhould take no Effect; for it was 
a Declaration of Uſes upon the Fine, 
which is good, tho' there be no Conſi- 


deration; but if there had been nothing 
but a Covenant to ſtand ſeized to Uſes, 


no Uſes had then riſen without a Mar- 
riage. 
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And if a Man covenants, in Conſi- 2 Rall 


deration of the Marriage of his Son “92. 


with B. to ſtand ſeized to the Uſe of 
his Son and B. and they are married 


infra annos nubiles, and afterwards 


they diſagree, the Uſe to B. ſhall 


ceaſe; and it ſeems there is the ſame 


Reaſon the T/e to his Son ſhould ceaſe, 
fince the Conſideration ceaſed, the Mar- 


riage being the only thing the Uſe was 


founded upon. 
A Man covenants to ſtand ſeized to 


4 the Uſe of BR. and his Heirs, if ſuch 


an At be not done, B. dies, the A& 
is not done, a U. ſhall ariſe to the 
Heir of B. who ſhall be in by Di- 


T:3 A Man 
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2Rcll A Man covenants, in Confideration of 


19% Natural Love, (5c. to ſtand ſeized to 
the Uſe of himſelf for Life, then to 
his Son for Life, then to D. his Ba- 
ſtard for Life, with ſeveral Limitations 
over, and covenants to make a Feoff. 
ment for further Aſſurance to the ſame 

Des; and accordingly a Feoffment is 
made, yet D. ſhall take nothing, be- 

2 Roll cauſe the Feoffment was made but for 

Me. 285, further Aſſurances, according to tho 
Covenant, by which he could take no- 
thing, if it were only ſaid to the ſame 
Uſes, and not for further Afurance. 
Ouzre, Whether D. would not take. 

Cre. Jae. A Man covenants to convey his Land 

199 to ſuch and ſuch Dies before as of 
next, and *covenants to ftand ſeized of 
fo much as ſhall not then be conveyed 
to the Tſe of the ſame Perſons, none 
is conveyed before Eaſter, the Uſes of 
the whole ſhall riſe. 3 

Ven. 168, Tenant for Life, with Power of Re- 

% vocation, levies a Pine, and by Deed, 
ten Days after, declares the Uſes of 
that Fine, which Deed had all the 
Circumſtances required in the Deed of 

devocation, and whether the Power of 
Revocation was extin& by the Fine, or 
that the Deed of the Declaration of 
Uſes wes to be reckoned together, with 
the Fine, as one Conveyance ; — 
i 


ns. Ren Phu EE 


Oo  rwwhHiz 


WM 


his Power executed was the Owzre ; 

and it was held that the Power was 
extint by the Hue, and the Deed af- 
terwards came too late, for the Fine 

paſſed it away, and the Deed after- 
wards ſhall not deveſt any thing law- 

fully veſted by that Fine; yet if the 
Intent at the Time of the Fine levied 

was to make ſuch a Declaration by 1 ven. 
Deed, ws whether the Fine will 291, 195. 
extingui c 5s Shag 
afterwards, without full Proof of the wy are 
Intent, at the Time of the Fine levied, % ene 


Conde y- 


will not control the natural Opera- ne, h. 


tion of that Fine. A Man has Power they have 


to yevoke by Dced ſealed and ſigne felt. 5 


in the Preſence of two Witneſſes, and 2 Ven. 
covenants by Deed, having thoſe Cir- l., 
| | g Mod. 

cumſtances to levy a Fine to other Rep. 250 

. = , P 580 
Uſes, which he does, and it was re- Cro. Car 
ſolved to be but as one Conveyance, 5%, _ 
and it ſhould amount to a Revoca- Caſe. 


tion. The Deed of itſelf amounting 2 Co. 


to a Revocation, becauſe it looked as 


ſomething to be done, and the Fine of 

itſelf could not, becauſe it had not 

thoſe Circumſtances, AT 
A Feoffment is made to Husband 2 Ven 


and Wife, for their Lives, Remainder “. 


ſeniori 222 Remainder K. in 
Fee, Husband and Wife levy a Fine, 
and by Indenture declare the T es to 

T4 Husband 
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it, but a bare Declaration 2 3 


2 1 ” 8 
1 2 a — 
ang —— — 
n Fred 


. N. X er I — 8 na . 


— CAE 9 I 
PP b 


— go, 


on een ht 


__ RR 


LE HT 9 —— RE as An tn = 
* A —— . R — — . ane : . 3 n P 
n r DEAE IEC ERIE RITES A or A EA: ora = ones — Wane —— — * 


N 


* 
r . 5 8 OE a S — manner 
FFT 


280 
Moor 
104. 
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Husband and Mile for Life, and then 
to the eldeſt Child, then to K. in Fee; 


it was reſolved the Fine did not deſtroy 


the Eſtate in Remainder, but it was 


in Abeyance ; and that the Indenture 


Moor 
616. 
Cro. Car. 


433. 
Vaugh 


43: 


Palm. 
339» 


leading the Uſes of the Fine put it out 
of all Diſpute that the Remainder 
ſhould go to the eldeſt Child, whether 
Male or Female ; and yet it does not 


appear, there was any Deſign before- 


hand, or Agreement to levy this Fine; 
it was held likewiſe that the Daughter 
may aver that ſeniori puero was intend- 
ed the eldeſt Child, Male or Female, 
1 Vent. 195. Where two Deeds or Acts 
done at ſeveral Times, ſhall be look'd 
upon in Law but as one and the ſame, 
ſee Cro. Fac. 643. Tenant in Tail le. 
vies a Fine, without Conſideration, or 
expreſſing any Uſe, he ſhall be ſeized in 
Tail, as before; for it is by Coveyance 
of Law that he hath any Eftate, and 
whatſoever Eſtate he takes by Law, 
maſt be rightful, and according to 
the Rules of Law; and to give him an 
abſolute Eſtate in Fee, would be to 
the Prejudice of him in Reverfion. 


Quare if it be not the ſame of a Re- 


covery. | 


bat 
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What may be granted to an Uſe, 
All Lands and Inheritances real may 
be granted to an Uſe, but no Inheri- jones 
tance perſonal can be 8 to an 12. 
Dſe as Annuities, and the like; for 
their having the Inheritance conſiſts in 
taking the Rents; ſo he cannot have 
the Frechold upon the Truſt and Con- 
fidence to permit another to take the 
5 2 ſo Things which are mere 
ights cannot be conveyed by Way of 
De, as Commons, Gc. Ways in Groſs; palm. 
for a Man cannot walk over Another's 349. 
Ground to the Uſe of a third Perſon. 
The Lords decreed that the Office of 
High Chamberlain could not be grant- 
ed by Way of Uſe; nothing that paſ- 
ſes by Way of Extinguiſhment can be 
granted to an Uſe. IL 

A Man ſeized of the Manor of S. in 
O. and of divers other Lands in 0. 
ſuffered a Recovery of all, and limits 
the Die of all his Lands and Tene- 
ments in O. to his Wife for Life, and 
of the Manor of S. to his younger Son 
in Tail; it was held the Wife had no- 
thing of the Manor of L. 

A Deviſe may be made to a Uſe; 
but Qzere if the Limitation of the 
Uſe be void, whether the Deviſee ſhall 
be ſeized to the Uſe of the Deviſor 
and his Heirs; tho' if an Eſtate * 

— 


3 


t 


282 QUnſes and Truſts. 
Palm. by Way of Extinguiſhment, no Uſe ean 
299 be limited upon it; yet if Tenant for 
Life ſurrenders his Eſtate to him in 
Remainder, to the Intent to fuffer a 
Recovery, which is accordingly done, 
if no other Tſe be limited, it ſhall be 
to the Uſe of him for Life; if they both 
join in a Feoffment to the De of J. S. 
and his Heirs, who ſuffers a Recovery, 
and doth vouch, this it ſeems ſhall be 
to the former Uſes, becauſe the ie was 


to J. S. and his Heirs; yet that was 
only to keep the Eſtate in him, to the 
Intent that he might be a Tenant to 


the ſaid Præcipe. 3 
Cro. Car. If a Maf covenants to levy a Fine 
266. to Uſes, the Fine muſt be drawn ac- 
402. Cording to the Covenant, or elſe he is 

not obliged to levy the Fine. A4. en- 
feoffs B. and covenants to make fur- 


ther Aſſurances, B. leaſes to 4. who 
then levies a Fine to B. this bears and 


conveys the Eſtate for Years, without 


a precedent Agreement, otherwiſe it 


goes in Corroboration of it. 
Hob. 273, A Man conveys Lands to one, and 


274, 275- Covenants to do Acts for farther Aſſu- 


rance, and then levies a Fine to him, 
this will be to the L/e of the Bargainee; 


for the Covenant is a Declaration of 
the Uſe to him, but that Covenant is 


to be confidered by the Eſtates that 
oo 
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paſs by the firſt Conveyance; and it is 
to be looked upon as a Declaration of 
no more; as if a Man paſſes the third 
Part of his Lands to J. & and cove- 
nants to make further Aſſurances of 
his Eſtate to him, and levies a Fine 
of all to him, this Covenant ſhall de- 
clare the Dye of the Fine to the Ven- 
dee, for the third Part; but the other 
ſhall have the Uſe of the two other 


parts. A Recovery is ſuffered to the Lea. 


Intent the Recoverors ſhould make ſuch 17. 
Eſtates, the Uſes are not in the mean - xg 
Time to the Recoveree; for that would 
prevent the Execution of the Eſtates. 


A Man ſuffers a Recovery to the Uſe 


of himſelf for Life, Remainder ſeniori 


puero in Tail, in contingent Remain- 


der to himſelf in Tail, he levies a Fine 2 Leo. 


and declares the Uſer by another Inden- *'7: 
ture to him for Life, Remainder to 


his eldeſt Child in Tail, Remainder 


to himſelf in Tail; it was reſolved the 
Fine did not deſtroy the Remainder 
ſeniori puero ; for it goes in Corrobo- 


ration of the Eſtate, and that the laſt 


Indenture declared the Intent of the 
firſt to mean by ſeniori puero, either 
Boy or Girl, according as they ſnould 
be born firſt. : „ 
A Fine is levied to four, to the In- 
tent they ſhould make an Eſtate of th 
| al 
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ſaid Land to ſuch a Perſon as the Co- 


nuſor ſhould name, and that they 
ſhould not be ſeized to any other Lie 
but to that Specially ; it was held that 
before the Nomination they were ſeiz'd 
to their own Dye; and if the Conuſor 
died before Nomination, to the Dye of 
his Heir; and one Judge held the Co- 
nuſor might name which of the Co- 
nuſees he pleaſed, but the other two 


held not; but he ought to be ſuch a 
one as would take the Eſtate ; and one 
Jointenant cannot give from his Com- 
panion. Omngre, If a Man grants two 


Acres in D. and covenants to levy a 


Fine for further Aſſurance, and levies 
Rep. 103. 4 Fine of all in D. and he has four 


Acres there for the Surpluſage, whether 
the Uſe ſhall be to the Conuſor, 
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be Money, for nothing elſe will make 


Ok Bargains and Sales. 


TO Perſon that cannot be ſeized to 
a Uſe can paſs Lands by Way of ,, Ei. 


Bargain and Sale, for it only paſſes. an C. B. rot. 


Uſe at Common Law; and tho the 5'*: 
Poſſeſſion and Uſes paſs both together, 
tanquam uno flatu, yet there muſt be y_ 
a Seiſin to a Uſe in every Bargain and Atkins e. 
Sale, elſe there could be no Execution by Long. 
Force of the Statute ; yet every Body 

that comes in by a Bargain and Sale, 


comes in by the Statute ; therefore the 
King, nor any Corporation, cannot Bar- 


gain and Sell; and there ſeems the ſame Lang ws 


Reaſon for an Alien ; but if there be fer Year, 
a proper Conſideration, it ſeems a Bar- Fe 4 


Pepper- 


gain and Sale may be made to any Corr, # 


Body ; but then the Conſideration muſt dema 


is a good 

; ; Bargain 

it a Bargain and Sale; and it may 22 Sale. 
- . Mo. 262. 

amount to a Covenant to ftand ſeized, 1 Co 24, 

or an Exchange, but not a Bargain 14 

and Sale, without the Conſideration of 2 Roll 

| 2 788. 

Money. Money given by the Gover- 

nors of an Hoſpital is a good Conſide- 

ration to raiſe a Dye to them in their 


publick Capacity; and tho' a Body Po- 


litick cannot be ſeized to a Uſe, yet 


upon a Bargain and Sale to them, a 
| Truſt 


2 Inſt, 
67 Jo 


2 Inſt, 


675. 
Dye 
229. 
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* id 
4 very 


Truſt may be limited that they ſhall 
diſpoſe of the Rents and Profits of the 
ſame amongſt the Poor of the ſaid Cor- 
poration. It ſeems any thing that a 
Man has a Freehold or Inheritance in, 
may be Barggined and Sold by Force 
of the Statute ; for ſo are the Words 
of the Statute ; but a Man poſlefled 
of a Term for Years, cannot Bargain 


and Sell it by Force of the Statute 


27 H. 8. c. 10. to have it executed, be- 
cauſe it is not within the Statute. At 
Common Law upon a Bargain and 
Sale, a Uſe would riſe, tho' the Ba- 
gain and Sale were by Parol ; but now, 
as to Eſtates of Freehold and Inheri- 
tance, they are reſtrained by the 27 H. 
8. c. 16. for now they muſt be made 
by Deed indented and enrolled ; but 
a Bargain and Sale for Years was out 
of the Statute; and therefore might, 
as it ſeems, be made by Parol ; and 
Houſes and Lands in Cities, where the 
Mayor, Oc. had Power to enrol Eyi- 
dences, being excepted, it has been ſince 


reſolved that a Bargain and Sale is good | 3 
by Parol there, for the Statute was 
Defe&ive ; for it executed ſuch Lands, 
c. out of the Statute of Enrolments, | 
but does not enact that the Sale of 


ſuch Eſtates ſhould be enrolled in thoſe | 7 
Cities, It ſeems by the Statute for |? 
execu -- 


— - 
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executing Uſes into Poſſeſſion, a Rent 
new created may be bargained, &c. 
but now it cannot be, becauſe there N 
muſt be a Seiſin to an Le, or elſe , 
there can be no Execution by the Sta- Pop. 49, 
tute, before the Intent of the Party was . 
regarded and ſupported by Chancery ; 
and this feems to be, my Lord Hales 
wary putting of the Caſe of Fackſor, 
which ſee. The Words Bargain and 
| Fell are not neceſſary to make it a Bar- 1 Inſt. 672 
| gain and Sale within the Statute ; but; Ter. 
any Words at Common Law, that Cro. El. 
upon a valuable Conſideration would 166. 
have raiſed a Uſe, will be ſufficient to 
create a Bargain and Sale, within the 
Statute ; but there it ſecms that the 
valuable Conſideration muſt be Mo- 
ney ; ſo that if a Man for Money co- 
veuants to ſtand ſeized, or aliens, or 
demiſes, grants and to Farm lets, theſe 
Words, if the Deed be indented and 
enrolled, amount to make it a Bargain 
and Sale; and if the Money be paid 
but by one, it is ſufficient, and ſhall 
make the Eſtate to paſs to all, if no 
* 3 Conſideration be expreſſed; yet if it be 
auverred that there was one paid, it 
zs ſufficient; but if a Conſideration be 
enxpreſſed in the Deed, and be acknow- 
| ledged to be received, tho' in Truth 
none was paid, yet the Party mw his 
eirs 


\t , 8 1 


t 
*"'Y 1 
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2 Inſt. Heirs, are eſtopped, from ſaying there 


Dyer Was none paid. The Intent of 27 H. 


169. 8. c. 10. was to deſtroy theſe Incon- 
veniencies that had crept into the Law 
by Uſes, and reſtore the former Laws 


for paſſing of Lands by Matter that is 


notorious into Practice and Uſe again; 
and therefore, leſt ſtill they ſhould 
convey by Way of Uſe, and the Incon- 
veniences remain, was that Statute of 
27 H. 8. c. 16. made, which requires 
Quzre the Deed to be enrolled, and ſo made 
whether notorious in whom the Eſtate ſhould 
- [rows be; fo that by Force of the/Statute, 


will make no Eftate can paſs by Force of a Bar- 


4 Bargain gain and Sale; but where the Deed I; 
* enrolled, ſo that till that Circumſtance 
782, 790. be had, the Deed is ineffectual. Before 
3% this Stature the Uſe and Poſſeſſion 
Hob. 136. Paſſed preſently, both together fan- 
Cro. Car. quam uno flatu, upon the Delivery of 
215. the Deed; but this Statute requiring 
218. z. another Circumſtance, till that be had, 
T. Jonas the Decd is of no Effect; and when it 


-” 189. is had, this Statute is ſatisfied ; and the 


400. 


Cro. Car. Uſe and Poſſeſſion: are ſaid to paſs bot 
together by Relation, from the Del. 
very of the Deed, by Virtue of the 
former Law; this laſt not aboliſhing it, 
but only adding another Circumſtance ' F 
to it, and then leaves the former Law to | 
Operation; ſo that when the Deed is | F 
1 | after: | 
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the Eſtate paſs ab initio, by Force of 
1 U 
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afterwards enrolled, it hath Relation, Moor 


for the Advantage of the Bargainee, 2 Cro. 
to protect him from all Incumbrances 52, 3. 


made in the mean Time by the Bar- 


gainor, and for him to take Advantage 

of the Acts done for the corroborating 

his Eſtate, and the making good any Yelv-23- 
Diſpoſition that he will make in the In- 

terim of the Land. But as for Houſes 

and Lands that are in Cities and Bo- 
roughs, where they have the Power of 
enrolling Evidences, by being excepted 

out of the Statute, they paſs preſently 

upon the Delivery of the Deed. 

If a Man Bargains and Sells Lands 2 And. 3. 
by Deed indented ; but before Enrol- —_ 
ment he levies a Fine of the Lands, 10 Co. 96. 
to the Party himſelf, he ſhall be in Moor 59. 
by the Fine, tho' the Deed be after- e ir 


terwards enrolled ; for 'till the Enrol- they lie in 


ment, the Bargainor has the Eſtate, * C. 


all thoſe Circumſtances not being had 


which are requiſite to make it a good 

2 Bargain and Sale; and before Enrol- 
ment the Eſtate paſſes by the Fine; 
the ſame Law of all Conveyances paſ- 
ſing the Poſſeſſion. If in the mean 
Time the Bargainee dies before En- Velv. 113. 
rolment, his Heirs ſhall take and be in Pier 
by Diſcent; for the Enrolment, as be- 


229. 


ween Bargainor and Bargainee, makes 


the 
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Hob. 136. the 27 H. 8. c. 10. which paſſes the 


© * STI og 1 — — — — 


Hard.410» 


Uſes and Poſſeſſion both together in- 
ſtantly. 

Where Tenant for Life, with Power 
to make Leaſes to commence after his 
Death, Bargains and Sells the Land in 
Fee, the Power does not paſs. A Bar- 
gain and Sale will not -paſs a contin- 
gent De in the Bargainor, but a Feoft- 

ment will. If one foltitawane Bargain; 
and Sells all the Lands, and before 
Enrolment the other dies, his Part 
ſhall ſurvive; for the Freehold not be- 
ing out of him, the Jointure remains; 


Ilnſt. 136. but yet when afterwards the Deed is 


enrolled, only a Moiety ſhall paſs ; for 
the Enrolment by Relation cannot 
make the Grant of any better Effed 
than it would have been if it had took | 7 
Effect immediately; but tho' that Er- 


rolment be made, he that Bargains and!“ 
Sells the whole ſhall have the others | 7 
Part by Survivorſhip, tho' the Deed be al 
terwards enrolled, and ſhall relate to- 
the Delivery; becauſe tho' the Rel!“ 
tion will work for the Benefit and Ad“. 
vantage of the Bargainee, yet it ſhal! 
not prejudice the Bargainor ; yet in ſuch |} 
Cale, if the Bargainor dies, his Pan 
ſhall not ſurvive; for the Relation the | 
Deed afterwards by Enrolment has, 


4 ſuppotti Wi 


2 was ſeized the Eighth, it was held that 
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ſupports the Intereſt of the Bargainee, 
as paſſing ab 12110, 

If the Bargainee, before Enrolment, 2 Inſt. 
Bargains and Sells to another, and then“ 
both Deeds are enrolled, according to 
Cooke, it is good, which ſeems reg- 
ſonable that the Relation ſhould as 
well confirm his own Acts againſt him- 
ſelf, as protect him from the Acts of 
the Bargainor ; but as the Caſe is re- 
ported by Cyo. the Judges were divided; cre. Jac 
and it ſeems by him in another Place, as 53, 458. 
if it were adjudged not to be good ; and wn Tar, 
ſo it is reporte by Hob. A Man Var. Hob. 26. 
gains and Sells the Seventh, and ac- Cro. Car. 
knowledges the Statute the Eighth, Owen 
and afterwards the Deed is enrolled, 150. 


and upon an Iſſue whether the Bargainor _ 


he was not in Reſpe& of the Relation; 


s but in another Caſe afterwards the 2 laſt. 


Judges were divided, and feemed to $4 


bde againſt it, tho' Coke be expreſs, and * : 
2 fays that as to paſſing Eſtates, the En- 161. 
rolment makes the Deed relate even as Cro. Car. 
to Strangers as well as Parties. $17, 


A Man ſeized of a Copyhold in Fee, ov. 70. 


by the Cuſtom of which Manor, the 
Wite of every Copybolder that died 
ſſeized of any Eſtate, ſhall be endow- 
ed, becomes a Bankrupt, the Commiſ- 
ſioners Bargain and Sell the Land; the 


U 2 Bank- 
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Cro. Car. Bankrupt dies, the Deed. is enrolled, 
599 It was held that the Wife ſhould not 

be endowed; for now by Relation he 
did not die Tenant; and this confirms 
what my Lord Cooke ſays, that the E- 


| ſtate ſhall paſs by Relation, even as to 
| Strangers. So if one does Bargain and 


[ Sell Land, and takes a Wife, and dies, 

and then the Deed is enrolled, the ]/ife 

of the Bargainor ſhall not have Dou- 

er; for by the Relation the Eſtate pal: 

| : ſed before ſhe was his Wife; and by 

the ſame Reaſon, if the Eſtate ſhall 

be ſaid to paſs as to Strangers, ab initio, 

for their Diſadvantage, it ſhall paſs for 

their Advantage. And therefore if a 

Bargain and Sale be made to a Man, 

and he dies, and then the Deed is en- 

rolled, it ſeems his Wife ought to be 

_ endowed. 1 Z 

Cro. Car. If a Man Bargains and Sells Land 

317. by Deed indented to one, and then Bar- 
Oven gains and Sells them to another, and 

Dyer the firſt Deed is enrolled within the fix Þ*7 

218. b. Months, the laſt Bargain and Sale is!“ 

_ 128. void; and ſo it is if a Man do after tie 

| ſaid Bargain and Sale levy a Fine cf! 

the Lands to another, and then the Þ'# 

Decd is enrolled, the Fine is of no 

ji Manner of Tſe, and fo it is, if the lat“ 

= Bargain and Sale be firſt enrolled 

But if the firſt Bargain and Sale le! 

4 neyet !“ 
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» poles to be in eſſe; and it is really not ſo; 
ik Tenant for Life be impleaded, the 
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never enrolled; ſo as it never takes Ef. Feb. 
fe, then it ſeems the Second, 75. ſhall & . 
ſtand good, like the Caſe of two Sur- 130. 
renders of Copyhold Lands, a Releaſe 2 Inſt, 
to the Bargainee, before Enrolment, is 92. my 
good, and a Recovery ſuffered againſt 


him is good; for he is Tenant to the 


Praecipe, by the Enrolment afterwards, 
which farther proves what my Lord 


Coole ſays, that even as to Strangers, 


the Relation works; as to paſſing the 
Eſtate it is not material when the Deed 


is acknowledged, provided it be enrol- 


led within the ſix Months. 

It ſeems the Bargainee, before En- Cro Car. 
rolment, may grant a Rent out of the Hab. 222. 
Lands, this Relation is not properly a 
Fiction in the Law; but here arc ſe- 
veral divided Acts that have a Real Eſe, 
which when they happen, are reckon'd 
at Law but as one Act; whereas a 2 And. 


Fiction in Law, is what the Law ſup- po 


Bargainee of the Reverſion ſhall be 
received after Enrolment; but yet if 
one purchaſes a Reverſion, hanging the 
Writ, he ſhall not be received. If a 
Man Bargains and Sells Land, and 
then a Stranger enters, and the Deed 
is enrolled, the Bargainee may, as it 

1 3 ſeems 
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ſeems, maintain an Aſſizo; for now by 
Relation, it is a Diſſeiſin to him. 
Hob. 222, If a Man Bargains and Sells Lands, 
4 Co. jt. and then grants a Rent- charge, and 
then levies a Fine of the Land to the 
Bargainer, it ſeems the Bargainee ſhall 
hold it charged, becauſe he comes in 


Lat. 153, by the Fine. A Man makes a Leaſe 


x Sid.310. for Years, rendering Rent, and then 
_ Gre Bargains and Sells the Reverſion, and 
2 then a Rent-Day incurs, it ſeems the 


Rent does belong to the Bargainee; 


and ſo if a Bargain and Sale be made 
of an Advowſon, and before Enrol- 
ment the Church becomes vacant, it 


ſeems it belongs to the Bargainee to 
preſent ; for the Enrolment hath Rela- 
tion to make the Deed pals, as to 


Bro b.8. Strangers, ab iuitio, as appears from the 
cont. Caſes; a miulto for tiort it has between 
the Parties themſelves; but yet it was 


Ou. 155. held by the Juſtices, in Sir Henry Din- 


cock's Caſe, that Payment to the Bar- 
gaiuor, by the Leſſee, was good, and 


the Bargainee has no Remedy; which 


Caſe ſeems to agree that the Right be- 
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longs to the Bargainee, but allows I 


Payment to the Bargaimor, becauſe 


Godbolt the Bargainee, before Enrolment, has 
290. not the Reverſion compleatly in him; 


Caſt. ard therefore if the Bargaince demands 


the Rent, and there is a Clauſe of Re 
entry, 


of — 5 FR © a 
* * * . 
4 3 a bs. 1 
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entry, and then the Deed is enrolled, 

the Bargainee cannot enter, becauſe 

not compleat Grantee before Enrol- O. ;,. 
ment; if the Bargainor continues Poſ- Noy 
ſeſſion after Enrolment, he is a Diſſei- e 
ſor. If a Releaſe be made to the Bar- 
gainor, it ſeems it is good, and ſhall 

enure to the Bargainee. 


When the Enrolment muft be, and 


The Enrolment muſt be within fix 
Lunar Months after the Date, excluding 
the Day of the Date; and if the Deed : 1g. 
bears Date one Day, and be delivered 674. 
the next, or ſome long Time after, yet 
the Enrolment muſt be within fix 
Months after the Date. If the Enrol- 
ment be on the Day it bears Date, it 
ſeems it is well enough; for tho' when 1 Leon. 
aan Intereſt is given to commence from 184. 
| the Day of the Date, that Day is ex- 
> cluded; for the Grantce ought not to 
take before the Intereſt was deſigned 
him ; for that would be to the Preju- 
dice of the &rantor; yet where a Time 
is given for a Thing to be done, if it Rob. 35. 
be done before the Time, or before 
that Space it was allow'd to commence 
from, it is within the Reaſon of the Al- 
laowance of any Time, and ſo ſeems to 
1 „„ 
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2 Roll be good; and yet it would be good 

Moor if it were done the laſt Day of that 

40. Time, as the laſt Day of the fix Months, 

1 excluding the Day of the Date, becauſe 
* it is within the Time expreſly allowed. 

TY All Eſtates of Freehold and Inheri- 

671. tance that paſs by Way of Bargain and 

Co. 40. Fale, mult be enrolled; but Eſtates for 

Years need not; but if a Uſe be de- 

{ſigned to be raiſed to one upon valy- 

able Conſideration of Money, the Dced 

Mich. muſt be enrolled, tho' that Perſon was 

gz. % ſuch a one that a Te would have roſe 

Watts o. to him, without the Conſideration of 

Dicks. . Money; but if there be both a Coye- 

11 Co. © nant to ſtand ſeized, and a Grant for 

24, 25- Money, if the Deed be not enrolled, it 

will riſe upon the Covenant. Lands, 

Ge. in Cities and Boroughs that have 

the Privilege of Enrolment, are not 

within the Act of Bargains and Sales, 

and need not be enrolled at all; for 

the Intent ſeems to be that they ſhould 

be enrolled in the Cities and Boroughs, 

Dyer yet theſe are only Words to except 

229 them out of the Statute, but none to 

5 enforce the Enrolment in any other 

Plwace. If the Courts of Veſtmiuſter are 

adjourned to another Place, yet the En- 

rolment muſt be where the Courts are, 

for it is confined to the Courts, and 

not to Weſtminſter itſelf, If a Mo 

Ton: as 


* 
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has Power to revoke Uſes, and he Bar- 1 Vent. 
gains and Sells the Lands in Fee, it?“ - 
ſeems this need not be enrolled. 


The Effet of a Bargain and Sale, 


A Bargain and Sale works no Diff 9 Co. 106. 
continuance ; for at Common Law no- 10 Co. 96. 
thing but a Uſe paſſed; in which Caſe a. 

it was Equity that no more ſhould * 
paſs than what lawfully might, and 7 luft. 
the Statute executes the Poſſeſſion in 327, 232. 
the ſame Manner as the Le; therefore pe." 
if Tenant in Tail Bargains and Sells Ne ITY 
in Fee, nothing but an Eſtate deſcend- 

able, during the Life of 'Tenant in T. 

paſſes ; for by the Common Law there 

1s no Diſcontinuance without ſolemn 

Act or Livery, If Tenant for Life 

Bargains and Sells his Land to one and 

his Heirs, the Bargainee has but an E- 
ſtate for the Life of the Bargainor, and he 
is liable to forfeit or to be puniſhed for 
Waſte, and the like; but when Te- 

naut in Tail bargains in Fee, the Bar- 
gaince has an Eſtate to him and his 
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* The Bargainee of a Tenant in Tail, has a baſe Ee 
not determined, nor determinable till the Entry of the II- 
ſive. Salk. 619. 1 Sand. 260. Took and Glaſcock 


9 there denied; as alſo Lit. ſect. 61 2. if literally 
faren. _ | | 


* 


Heirs, 


298 Of Bargains and Sales, 
10 Co. Fleirs, during the Life of Tenant in 
3% Tail; but he is diſpuniſhable of Waſte, 


| and his Wie ſhall be endowed ; and 


the Reaſon of the Difference is becauſe 


'3 Sand. that the Perſon that ſhould take Ad- 


260 vantage of theſe Things, has paſſed 
away all his Right; a Bargatnee can- 
not vouch by Force of a Warranty 
annex'd to his Eſtate, becauſe he comes 
1 Co. 125. in the Poſt; but he may rebut upon a 
a Bargain and Sale of Lands, a Rent 


> Roll may be reſerved, becauſe the Poſſeſſon 


> lad. and Uſe paſles both together, Fanquam 
673- eodem inſtanti. The Bargainee of a Re- 
Cro. fac. Verſion cannot take Advantage of the 
146. Non- payment of Rent, upon a De- 
Co. 92. mand, without giving Notice of the 
Bargain and Sale; but it ſeems he 

may have an Action of Waſte and 
Debt for Rent, without any Notice. 

When a Man is in Poſſeſſion, there the 
Inheritance may be conveyed to him 

: ing, by Way of Releaſe; apd if a Man 
273.4 makes a Leaſe for Years, or for Life, 
and then grants the Reverſion to C. 
for Years, and the Tenant attorns, he 
may releaſe to the Grantee of the Re- 
verſion, to enlarge his Eſtate. So if a 
6 %ß Man Bargains and Sells to one for 
Years, he may releaſe to the Bargainee 
before Entry ; for he has Poſſeſſion by 

Force of the Statute ; ſo if he Bar- 

gainf 
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gains and Sells the Reverſion for a 
Year, he may teleaſe to the Bargninec, 
for he has the Poſſeſſion in him by Force 
of the Statute, without any Attorn- 
ment; and this is the modern Way of 
Conveying Lands. 
A. deſigning to convey Lands to FB. 
Grants, Demiſes, Bargains and Sells 
them to C. and before any Entry, re- 
leaſes them to C. and his Heirs, to 
the Uſe of B. and his Heirs, the Lands 
ſhall paſs by Way of Bargain and Sale, 
mt res magis valent, c. And if C. 
afterwards chuſes to take by Way of 
Demiſe at Common Law; yet that : Roll 
ſhall not deveſt the Eſtate of B. C. 07. 
being but an Inſtrument to convey : 
Every Bargain and Sale ſhall be ex- 
pounded indifferently between the Parties, 1. _ . 
and not like a Grant at Common Law, . 
moſt againſt the @rapror ; becauſe it was 1 Mell 
Equity that always made the Conſtruc- f, 
tion of Bargaizs and Sales. A Freehold Leaſes 
in Law paſſes before Entry. * 


Pleading of Bargains and Sales, 


A Bargain and Sale by Deed inden- int. 
ted and enrolled, is but a Deed record- 35. 6. 
|: Cd, and therefore in pleading, the Pro- 1 
Fert muſt be made of the Desd itſelf, 673. 
and not of the Tenor of it cata > 
—_ 0 
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300 Ok Bargains and Sales. 
ſo that if an Infant Bargains and Sells 
Lands by Decd indented and enrolled, 
yet notwithſtanding that he may plead 
his Nonage; for it takes Effet as a 

Deeds, notwithſtanding the Enrolment ; 
but if an faut binds himſelf in a 
Bond, and afterwards enrolls it, he can- 
not plead Nonage to it; for it is now a 

| Record, and it is turned into a Thing 
of a higher Nature, the Effect of both 
being the ſame; but when a Deed is 
had of Lands, in ſuch Caſe Lands paſs 
by the Deed, and therefore cannot af- 
terwards paſs by Acknowledgment and 
Enrolment, 7 55 77 


2 Inſt. A Deed by the Common Law ought 


acknowledge it, it ſhall not bind her. 

It a Man acknowledges and enrolls a 

Deed, OQuære whether he may at 
terwards plead Duxeſs; for the ac- 
ich. Enowledging it afterwards is voluntary. 
573 It a Man pleads. a Deed cnrolled, he 
„ muſt ſhew in what Court it was en- 
Bro. 328. rolled; and becauſe it was not done, 
1 . it was held ill, even after a Verdict, 
46. cont, becauſe by the Statute the Enrol- 
velv. 213. ment is to be in ſome certain Court; 
and therefore he ought to ſhew it was 

Cro. Tae, according to the Statute ; and the ſay- 
29t, ing it was ſecundum format Stat. is 
nos 


53 


0 
* 
. 
L 
by 
4 
25 
5 
* 
3 
Po 
5 
2 
B 
* 
_ 
34 
425 
<1 
2 . 
1 <0 8 
wy 
55 
WI 
10S 
a. a 
ax) 
wg N 
* 
A 
12 2 
8.5 
= 
+ 2 
2 25 
BY 
OF Ly 
5 
„ 
> 
25 
= 
5 SY 
Ab 
N 
46 
. 
4 N 
Fe 
hy 5 
Jad 
8 
er 
$6654 
—= 
3 
I 
"5 2h 
"KM 
Pt 
Weed 
UN 
SF 
Eh 
'H 84 
3 
8 I 
RS 
5 £26] 
: 8 
2 
2 
Rte 
x84 
AY" 
i 74 
1 
3 
EN 
N 1 Vi, Y 
4, * N 
SO: 
F: 
13 
* 
4 8&5 
TRIM 
* 
3 
4 
2 
I 
> 


ha ues 


Of Bargains and Sales. 301 


not ſufficient ; the Eurolment is Matter 1 Co. 7- 
of Record, and ſhall be tried by the Ibid. 71. 
Record ; but the Time of the Enrol- 2 Roll 
ment is Matter in pazs, and ſhall. be Rep. 119. 
tried by the Country; but this, as it 


ſeems, muſt be underſtood where the 


Time of the Enrolment was not en- 


tered upon the Record; for where it is, 
there it is proved of Record; for ſince 


16 Elis. the Practiſe has been to enter 


the Time of the Enrolment ; and there- 

fore it was reſolved that where a Man ov. 138. 
made a Leaſe for Years on the 10th of 1 Leon. 
May, and Bargained and Sold by Deed, Miz... 
dated roth of April, and cnrolled alſo 504. 

as of that Time, that in ſuch Caſe no 


Averment could be taken, but that the 


Deed was of that 'Time. 


If a Man pleads a Bargain and Sale, 
See whether he nced aver Payment 
of the Money. | 


Df 
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3 Co. 83. 


Mo. 638. 


Dyer 


294, 160. 


Ok fraudulent Convey⸗ 
ances, 


* the Common Lau, if a Man had 


a might and Title to a Thing, or 
a juſt Debt owing to him, he might 
avoid any fraudulent Conveyance made 


to deceive him of that Right or Debt ; 
as if a Man had a Right to Goods, 


and he that had them fold them by 
Covin in Market Overt, to alter the 
Property of it; or if any paſſes away 
Goods to deceive a Creditor ; theſe 
Acts might have been ſet aſide ; but if 
the Gift were precedent to the Right 
or Debt, there was no Way, in ſuch 
Caſe to ſet aſide the Conveyance; but 
the 13 El. and 27 El. have remedied 
this Inconvenience; by Virtue of which 
Laws all Conveyances made to dcccive 


Creditors or Purchaſers are void, as 


againſt them; and if Conveyances are 
made for good Conſideration ; yet if they 
are made with a Deſign to deceive 


Creditors, they are void by thoſe Sta- 


tutes ; and if made bona fide, if with- 


out Conſideration, they are alſo void, 


as againſt them; but it ſcems this muſt Þ 


be underſtood with ſeveral Reſtrictions. 


Thus, a Man made a frandulent Deed 


of all his Goods to one of his Credi- 
tors; and it was held within the Sta- 
tute, 
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* Fraudulent Conveyances. 303 
* tute, and void againſt another Creditor. 
Thus if one be indebted to ſeveral, 
and then makes a Gift of all his Goods Cro. Cr. 
\ | to his Son, in Conſideration of Natu- 1 Roll 
ral Affection, tho' this Gift be made Rep. 306. 
bon fide, yet it ſhall be void againſt ! Sid. 
Creditors; but if it ſhall be made be- ; Vent. 
ore the Debts contracted and bona fide, 194. 
it ſeems it would not be fet aſide ; for 5 
| the Intent of the Act was not to ſet © 
aſide all voluntary Settlements ; but if 
a Gift be made upon any Truſt, either 
expreſſed or implied, between Donor 
and Donee, tho made bona fide, yet 
it ſhall be within the Statute ; for all 
Statutes made for the ſuppreſſing of 
Fraud are liberally expounded ; and 
therefore the Word Forfeiture, tho' 
mentioned among Penalties, and the 
like, ſhall be expounded to extend to all 
Forfeitures to the King and Subject. 5 0E. 
| 3. relieves Creditors, when their Debtors 
fly to Privileged Places, having given 
their Tenements and Chattels to their 
Friends in Truſt, and ſo does 2 R. 2. 
Fat. 2. c. 3. and by 3 H. 7. all Deeds 
of Gift of Goods in Truſt, for the 
Perſons that made the Gift ſhall be 
of no Force. By the 27 Eliz. tt is en- 
afted, That if a Man ſettles Lands to 
': Uſes, with a Power of Revocation, and 
> afterwards ſells the Lands for valuable 
8 : Conſide- 
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1 And. 


233 
Moor 


C02, 


Conſideration, that the former Lier 


ſhall be revoked to him; but the Ag 


only mentions Purchaſers ; and there- 
fore as to Creditors, if it were not 
made with an Intent to deceive them, 
it ſeems it ſhall not be avoided by 
them; for they are not mentioned in 
the Clauſe; and if a Man, having a 
future Power of Revocation, Bargains 
and Sells the Land before his Power 


commences, yet it is within the Act; 


ſo if the Power of Revocation be re- 
ſerved, with the Conſent of 4. and he 


_ conveys his Land, not having revoked, 


the Conveyance ſhall be good. So i 


one having a Power of Revocation, cx- 


tinguiſhes by Feoffment, and then ſells, 
the Sa/e ſhall be good; for the Feoffment 


comes within the Law of all Vyaudu- 


tent Convteyances. 5 
If a Man makes a frauduleut Leale, 


and then another ona fide, without 


Rent or Fine, the ſecond Leſſce ſhall 
not avoid the firſt Leaſe ; for no Pur: 
chaſer ſhall avoid a former frandulent 
Converance; but a Purchaſer for va- 
luable Conſideration, which excludes 
all Conſideration of Blood, and the 


like ; and he that will, by Virtue of 


theſe Acts, avoid a former frardrlent 
Conviyance, muſt be ſuch a Purchaſer, 
and muſt alſo come in without any 

Fraud 
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Fraudulent Conveyatices. 305 
Fraud or Guile ; if a Gift be made to Moor 
deceive one Creditor, it is void againſt . 65. 
all Creditors that ate within the Sta- Coche 
tute ; it is not neceſſary that he that C. 

” contracted the Debt ſhould make the 
 frandulent Conveyance ; for if a Man 

” binds himſelf and His Heifs in & Bond, 

and Lands deſcend to his Heir, who 

makes a fraudulent Conveyance of thoſe 
Lands, the Creditor ſhall avoid it. 

If a fraudulent Conveyance be made; Co. co 
to deceive Purchaſers, and one having“ 
Notice thereof purchaſes the Land, he 

ſhall avoid the former fraudulent Cou- 
veyance, notwithſtanding his Notice; for 

it is by the Statute made abſolutely 
void; The Father makes a Leaſe to 6 Co. 310 
the Son, who makes a fraudulent A, 
fſigument of that Loaſe; the Father dies 

> the Son ſells the Inheritance, the Veudee 

* ſhall avoid the Term; and if the Son 10 co. 5j. 
had only fold the Term, the Vendee 

ſhould have avoided that frandulent 
Aſfteenment. A Man makes a Jointure 

to his Wife, with an Intent to deccive 
Purchaſers, they ſhall avoid it. A to Co. 5;, 
Feoffment was made to deceive Cre- * 
ditors ; and tho' by Event, the King was 
cheated of his Ward, yet being only 
to that Intent and Purpoſe, it was not „ 
to be extended further. So a Redemiſe to 37. 
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306 Fraudulent Conveyances, 


A. to the Intent the Wife of the Te- 
nant ſhould not be endowed, during the 
Life of 4. it is not to be extended to 
any other Intent or Purpoſe. 

If Lands are given to the King, with 
an Intent to deceive Purchaſers, the Pur. 
chaſer ſhall avoid ſuch Gift; ſo if a Re- 

©. d Verfion be granted to the King, on Pur- 
of Rag poſe to hinder Docking the Reverſion, 
74" and the Tenant ſuffers a Recovery, and 
ſells, and dies without Iſſue, the Pur 

chaſer ſhall hold againſt the King. 


Pleabings relating to fraudulent Con: 
. veyances. 


5 Co. o. A fraudulent Conveyance may be gi- 
ven in Evidence upon the general I. 
ſue, and need not be pleaded. Covin 
mult be pleaded expreſſy by Averment, 
and cannot be preſumed ; and therefore 
in a Special Verdict, if the Jury find 
ſuch Circumſtances in the Caſe, as 
might very well have indueed them to 

10 Co. 57. find Fraud, yet if they do not expreſly 


Yelv.196- find it, it ſhall never be preſumed. | 
* Jac: The fraudulent Gift is good againſt | 


Cro. El. every Body but Creditors, Oc. it ſtands 
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Ang, ſeems by the Caſe of Hawes and Load: |? 
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Frandulent Con vepantes. 307 
tain the Poſſeſſion of the Goods againſt 

the Donee, even to ſatisfy Creditors ; but 
qrioad the Creditors; they are all liable 

in his Hands. One held of divers Lords 

by Heriot Cuſtom, and to the Intent to 
deceive one, made a Gift of all his 1 te 
Beaſts Heriotable, the Lord aggrieved }{zos, 
brought his Action for the Value of all 8, 9. 
the Beaſts; and held by two Judges 
that it was well; and another cht. and 

by one that they ought to have joined. 

A Man having a Leaſe for Years, Co. Lit. 3. 
forges another for Ninety, and ſells the“ 
forged Leaſe, and all Right and Title 
to the ſame, and his Intereſt in the 

Land; and altho by the general Words, 

his true Intereſt in the Land paſſed, yet 
i was reſolved he was not a Purcha- 
fer for a valuable Confideration, within 

the Statute; for the Purchaſe and Con- 

tract was for the forged Term ; tho' in 

a Gift of Goods, if one continues the 
Poſſeſſion, it is a great Sign of Prand ; 1 Rep. g. 
yet in Mortgages it is none at all. If 

a Man ſettles Lands in Truſt upon 
himſelf for Life, and then to his Child, 

not fraudulent, arid then for valuable 
Conſideration ſells the Land to another, He. 
Juære whether the former Conveyance * 
ſhall be avoided during his Life; and if a 

Man enfeoffs others with Power of Re- 
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vocation, and then covenants to ſtand ſei- 
ſed to another's Je, who ſells the Land, 
= the firſt Fegffazert is not hereby avoided, 
1 the Covenant to ſtand ſeiged, being 
1 only upon Conſideration of Blood, which 
is not a Conſideration that will avoid 


1 a precedent Eſtate. A Moman Covert 
| urchaſes Land with the Money ſhe 
l had in another's Name in Truſt for her, 
[ the 'Truſtee jacens in extremis, at het 
Requeſt makes a Leaſe for two hun- 
[ dred Years in Truft for her, upon Con- 
1 ſideration, that if he fhould ſurviye 


the Firſt of June, and pay Twelve 

pence, the Leaſe ſhould be void; he 

does ſurvive, but does not pay, and 

then for 1001. makes a Leaſe to an- 

other, without any Direction from the 

Feme; and whether the ſecond Leſſer 

Moor ſhould avoid the firſt Leaſe, or no, was 
| 151, the Queſtion, but at reſolved: 

. A Man binds himſelf in a Bond to 


i _ 72 pay Money, and then in a Statute to 
# make ſuch a Conveyance, (Fc. a Frau- 
18 dulent Conveyance is made contrary 
i} to the Defcaſance of the Statute, tho 
| the Conveyance be void againſt the | * 
th firſt Debtor, yet it is a Breach of the | ? 
_\_ Conſideration of the Statute, and he | 
if mall be ſatisfied before the Debt up 


| Bond. 
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Fraudulent Conveyances. 309 
If one makes a Leaſe for Years, 
with a Proviſm to be void upon 
Payment of 105. this Leaſe will be 
void againſt Purchaſers; but if it be 
a Mortgage for a conſiderable Sum 
of Money, tho' it be in the Power of 
© the Mortgagor, yet it is not void. 
| So if one promiſes a Moman, before cro. Jac. 
| Marriage to make her a Jointure of 455. 
| 1006/. a Year, and after Marriage 
| makes a Leaſe to commence after his 
| Death, for 100 J. a Year, with a Propiſo 
that on making the Settlement the 
LT eaſe ſhould be void; yet it was held 
a good Leaſe againſt the N 
And a voluntary Settlement was held 
void againſt Purchaſers, though there 
appeared no Circumſtances of Fraud 
I ia 
| > A Leaſe in Truſt for his Daughter 
and Heir to take the Profits to raiſe 
her a Portion, if ſhe married with the 
Conſent of the Father, then in Truſt 
for her after Marriage, it was held to 
be well enough, and not void; for the 
Marriage made it a good Conſideration, 8. 
and the Man might have Reſpect to a 
that in marrying her. 3 
e So, tho' a Deed be fraudulent in its 18ĩd. 134. 
a | | Creation, yet by Matter ex poſt fatto, Rlons. 
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Feoffment for a valuable Conſideration, 
and then the firſt Feoffee enters, and 
he makes a Feoffment for valuable Con- 
ſideration, yet the Feoffee of the firſ 
Feoftce, ſhall retain the Land. The 


Concealing of a Conveyance will not 


make it fraudulent ; when upon re- 
vealing it it appears to be good. 
If a Settlement be made in Conf- 
deration of the Marriage, the Conſide- 
ration will ſo far extend to all the E. 
ſtates raiſed, tho not within the Sta- 
tute, as to cauſe that they ſhall neither 
be conſtrued fraudulent or voluntary. If 


Landsare {ettled in Conſideration of Mar- 
riage, and a Portion, with a Power to 


charge them with 2000 J. which is done 
by Leaſe and Releaſe, the former Con- 
veyance ſhall ncver be preſumed to be 


fraudulent, and void by the laſt, tho 


t 


the Power be not ſtrictly purſued as it 
ought to be. 


A Man makes a fraudulent Convey- 
ance to prevent the Eſcheat, and then 


commits Felony, the Land ſhall go to 
the Lord; ſo if one commits Treaſon 


nine Days after the Conveyance up- 
on his Son, the Conveyance ſhall 
be preſumed Fraudulent ; otherwiſe, if 
it were made in Purſuance of an Agree- 
ment made before. A Man and his 


e ſeized in Fre of Lands, in Right 
. 
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Fraudulent Convepantes. 

of the Woman, in Conſideration of the 
Marriage of their Son, and 500 J. paid 
for a Portion, levy a Fine to the 
Uſe of the Father and his Wife for 
their Lives, then to their Son, and his 
Heirs ; Proviſo that it ſhould be lawful 
for the Father to revoke, with Con- 
ſent of four Perſons, the Relations of 
the Sons Wife; the Father dies; the 
Mother, without Conſent, ſells the 
Lands for valuable Conſideration to 
other Perſons, it was held that the 
Vendee ſhould not avoid the Settle- 
ment, the Power of Revocation being 
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very much out of the Power of them 


to effect; the Conſent of ſuch being ne- 


ceſſary over whom the Father and Mo- 


ther could not be preſumed to have 
any Power. Otherwiſe, if the Conſent 
were lodg'd with thoſe Perſons, that may 
be ſuppoſed to be at the Diſpoſal of 
the Perſons to whom the Power is re- 
ſerved, — Fines levied by Fraud ſhall not 
bind; ſee here ſeveral Caſes of Covin.— 
A Sale in Market overt will not bind the 
Property of Goods. — Tenant for Life, 
with Remainder to another in Tail, with 


3 Co. 77. 
2 And. 
115. 


Hob. 339 · 


Power of Revocation, becomes indebt- 


4 ed to the King, the whole Eſtate is ſub- 


jet to the Debt, though there be no 


Revocation, nor Averment of Fraud 


X 4 made, 
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312 Fraudulent Conveyances, 


made, — He that makes a fraudulent | 

ift within the Statute, muſt be the 

| ſame Perſon that afterwards makes a 
_ Sale of the Lands. — A verbal Agree. 
I Vent. ment before Marriage, will be of Fn 


8 Ps lac. to prevent its being ſaid to be fraud 
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5 ADDITIONAL 
i Ĩ4.ſerted by the 


EDITOR, which have been 
adjudg'd ſubſequent, in Time, 
ro theſe in the toregoing Trea- 


*  tiſe; and a few others omitted 


by the AUTH O R. 
8 R John Trevor, late Maſter of 


the Rolls, being ſeized of the E- 
ſtate in Queſtion, which was the 
ancient Eſtate of the Family, and of 
the Value of 239 l. per Aun. or there- 
abouts, on his Marriage with Jane Si, J. r. 
Pulefton, Widow, enters into Articles 2% 
on the Twenty-third of October, 1669. endet 
with the ſaid Jane, and with William Wife and 
Salisbury and Sir Richard Lloyd, as Tf, 
her 'Truſtees, whereby, in Conſideration 
of the intended Marriage, and of the 
Love 
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314 Uſes and Truſts. 
in Conſide- Love and Affection he had and bore to 


ration f' the ſaid Jane, and the Heirs Male of 
ed Mar- their two Bodies, he doth for himſelf 
3 his Heirs, Executors and Aſſigns, co- 
7 the Venant, promiſe and grant, with the 
Truſtees, {21d Truſtees, their Heirs and Aſſigns, that 
i he would, at his own Coſts and Char- 
ges, before the End of two Years next 
after the Date thereof, at the Requeſt 

of the ſaid Truſtees, their Heirs and 
Aſſigns, ſettle, convey and aſſure to the 

faid Truſtees, and their Heirs, as they 

or their Heirs, or their Counſel ſhould 

direct and appoint the Lands in Queſ- 

tion, to the ſeveral Limitations and 

Uſes in theſe Preſents mentioned and 
expreſſed; and alſo in the ſaid Settle- 

ment and Conveyance, as ſhould be 

agreed on by the ſaid Sir Zohz Trecor, 
William Salisbury and Sir Richard 
Lloyd, and to no other Uſe or Uſes 

o he whatſoever, ig. to the Uſe of Sir 
of Sr John Trecor for Life, without Impeach- 
2 ad ge ment of Waſte, and after his Deceaſe, 
Tſe of bis to the Uſe of the ſaid Fane Puleſton, 
* for her Life, and after her Deceaſe to 
Life, Re- the Uſe of the Heirs Males of the Body 
mainder to of the ſaid Sir John Trevor, upon the Body 
the J of the ſaid Jane Puleſton to be begot- 
Males of ten, and the Heirs Males of ſach Heirs | 
S. T. Males iſſuing; and for Default of ſuch | 3 
en the Bo. Iſſue, to the: Uſe ef che Right Heirs A 2 
; ir F* 
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Uſes and Truſts, 375 


Sir John Trevor for ever, with a Co- 27 
venant from Sir 7ohn Trevor, with the 7, q . 


Truſtees, and their Heirs, that the ſaid Defaut of 


Premiſſes ſhould remain to the ſaid Jane 2 
Pulefion, during her Natural Life, af. Heir of 


ter the Death of the ſaid Sir John Trevor, ibe Cove- 


nantor; 


free from all Incumbrances, and a Co- % 55 
venant in the Words following: And J. T. far 
the ſaid Sir John Trevor doth further,“ “ Cove. 


g . ; nants eith 
for him and his Heirs, grant and agree ge T. 


to and with the ſaid Will, Salisbury and fees, that 


Sir Richard Lloyd, their Heirs and AL: , Ub, 
ſigns, that in Caſe the Uſes and Limi- before are 
tations in theſe Preſents are not here- 27 7. 


a i raiſed, 
after well and truly raiſed, according — the 


to the true Intent and Meaning of theſe ½ J. T. 


Preſents, that then the ſaid Sir John 2 


Trevor, and his Heirs, ſhall ſtand and a further 
be ſeiſed of all and ſingular the ſaid Pre- Hane 


be made ts 


miſſes, until ſuch Time that a further . ame 
| Aſſurance of the ſaid Premiſſes be made, Uſe. 


he Tru- 


to ſuch Uſe and Uſes, Intents and Pur- 2 24 
poſes, as herein before- mentioned, ex- without 
preſſed and declared; and ſoon after the . b 


ding ve- 


Marriage took Effect, and Sir John had ue . 


Iſſue by the ſaid Fare, the Plaintiff, Sngment. 


his eldeſt Son, the Defendants, three % J. 


leties a 


| younger Sons, and two Daughters ; Fine, and 


theſe Articles were laid by for ſeveral #” 9dr e 
to diſinbe 


Years; and nothing further done upon ,; % Ser, 


them; but in 1692. Sir 70hn Trevor declared 
levies a Fine of theſe Lands; and 
: . two 
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two 'Truſtees being dead, without ha- 
ving ever requeſted a Settlement, the 
Plaintiff, ſome Time after this Fine, 
marries againſt his Father's Conſent, 


and by ſeveral other Acts of Weakneſs 


and Diſobedience, became ſo obnoxious 
to his Father, that 29 Septemb. 1699. 


Sir John Trecor makes a Deed, where- 


in he recites theſe Articles, that he had 


thereby agreed to ſettle and convey 


| theſe Lands to the Uſe of himſelf for 


Life, Remainder to the ſaid Dame 
Fane his Wife, for Life, Remainder 
to the Heirs Males of his Body, on the 


Body of the ſaid Dame Jane to be be- 


gotten; and reciting that his Son Ed- 


_eard (the Plaintiff) was very weak and 


diſordered in his Underſtanding, and 
that all Methods to improve him had 


been ineffectual; and alfo reciting, that 


he had married with a ſtrange Wo- 


man, and thereby brought Diſgrace on 
Hi 


s Family, to the Ruin thereof; and 
that he was of d furious Spirit towards 
his Brothers and Siſters; therefore, and 
for ſeveral other Cauſes and Conſidera- 
tions, Sir 7ohn declares that it was the 
Intent and Meaning of the ſaid Parties, 
at the Time of levying the ſaid Fine, 
that the ſame ſhould be and enure to 
the Uſe of himſelf for Life, without 
Impeachment of Waſte, then to N 
| 91 


Uſes and Truſts, 

Uſe of the ſaid Dame Jane for Life, 
Remainder to the Defendant, John 
Trevor; his ſecond Son, and the Heirs 


Males of his Body, with like Remain- 


ders to Arthur and Tudor Trevor, his 
two youngeſt Sons, with Remainder to 
his own Right Heirs; and a Proviſo, 
that if any of his three younger Sons 
ſhould marry without his Conſent, that 
then he ſhould have Power to demiſe 
or leaſe the ſaid Premiſles for the Term 
of 500 Years, reſerving Rent, or no 
Rent; as he thought fit, to any Per- 
ſon or Perſons he ſhould think fit ; and 
on the 16th of October next follow- 
ing, he makes the like Settlement of 
other Lands, of the Value of 630 J. per 
Ann. and upwards, and the Twentieth 
of May, 1717. dies inteſtate, leaving a 


Perſonal Eſtate to the Value of about 


40000 l. and alſo a Real Eſtate in Ire- 
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| land, of the yearly Value of 750 l. or 


thereabouts, being let out on Leaſes for 


Lives, and worth to be fold, about 
24000. and alſo ſome new purchaſed 


Lands in England, of the Value of 
300 l. per Ann. or thereabouts, and by 
his Death the new purchaſed Lands, 
and the Eftate in Ireland, deſcended to 
the Plaintiff, his eldeſt Son, who alſo 
became entitled to his Share of the Per- 
ſonal Eſtate, which amounted to up- 


wards 


Uſes and Truſts. 


wards of g000/. After his Death 7ohn 

Trevor entered on the Lands ſettled on 

him, as aforeſaid, for which he being 

provided for beyond his Share of the 

Perſonal Eſtate, could have no Part 

thereof, by Reaſon of the Statute of 

Diſtributions; and this conſiderably aug- 

mented the Shares of Edward the eld- 

eſt Son, and the other Brothers and 

The Plain- Siſters; notwithſtanding which, the 

«Pet Plaintiff, the eldeſt Son, brought his 

brought bis Bill to have the Truſt performed, and 

pitt a ſpecifick Execution of theſe Articles, 

ſecifick and that the Lands compriſed in the 

Execution Articles may be conveyed to him, and 

Ales of the Heirs Males of his Body, according 

to the Purport of the ſaid Articles, and 

to have a Diſcovery of the Deeds and 

Writings, and an Account of the Rents 

and Profits from the Time of his Fa- 

ther's Death. It appeared that theſe 

Articles had been thrown by for ſeve- 

ral Years as uſeleſs, and were, after 

Sir John Trevor's Death, found at the 

Bottom of an old 'Trunk ; but the 

Plaintiff having gotten the ſame into 

his Cuſtody, brought this Bill for a 
ſpecifick Performance thereof. 

| For the Defendants it was inſiſted; 

that though by the firſt Part of the Ar- 

ticles they ſeemed to be only execu- 

tory, yet by the laſt Part, by the Co- 

| venant 
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venant to ſtand ſeifed, that they were Fr the 1. 
actually and immediately — 9 * 
that he thereby covenanted to ſtand Settlement gl 
ſeiſed to the before-mentioned Uſes, 30 ij 
till a Settlement was made thereof hs? 

| accordingly ; that no ſuch Settlement continued 
having ever been made, the Uſes con- „ 
tinued to be executed by Virtue of that V ＋ 
Covenant; that by theſe Uſes he was de uf 
plainly Tenant in Tail, then by the 44 tar 
Fine had bound his Iſſue, and made h theſe 
' himſelf Maſter of this Eſtate, which he 4 je, 
might ſettle and diſpoſe of as he thought ) Tenane 
fit; that he was Tenant in Tail, ap- 7% 
red from this, that if a Settlement = . 
ad been made purſuant to the very had bound 
Words of the Articles, he had an Eſtate- % Tu» 
tail in himſelf ; that wherever the An- bimſelf 
ceſtor takes an Eſtate for Life, and af- Mfr of 
terwards in the ſame Deed, a Limita- bie 2 
tion is made to the Heirs Males or Heirs might /et- 
Females of his Body to be begotten Te 15 
that in ſuch Caſe the Heirs Males, or fe. 
his Heirs Females take by Deſcent, and 
not by Purchaſe ; that this is a known 
and ſtanding Rule of Law which has 
never yet becn ſhaken ; that the Limi- 
tation after to the Heirs Males of ſuch 
Heirs Males was Tautology, and of 
no Uſe; that it was ſaying no more 
than what the Law would have ſaid 


without thoſe Words; and therefore, 


if 
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if there were two ſuch Limitations one 
after another, they would not impeach 
- controul 2 ſt ” 4 and 
3 is appears elear Shelley's Caſe, 
* 1 Co. and in a Caſe of Totes and 
infra Le- Sewell in this Court, where the Judges 
> wy of C. B. by Certificate under their 
bs Hands, gave their Opinions according- 
reported 5 8 r N 18 
con-. ly, that the Settlement being actually 
executed, the Law was open, and the 
Plaintiff had no Occaſion to come into 
this Court for a ſpecifick Execution of 
what was already executed; that this 


was plain from the Covenant, that the 


Wife ſhould enjoy during her Life, free 
from Incumbrances ; and this Covenant 
does not go to the whole Eſtate agreed 
to be ſettled, but only to the Eſtate 
for Life of the Wife; that if the Iſſue 


| were intended to take as Purchaſers, this 
Covenant would have been extended to 


the whole Eſtate, as the Iſſue under this 
Marriage Contract were Purchaſers of 
it, as well as the Wife; but the Heirs 
Males of the Body of Sir John Trevor, 
coming in only by Virtue of the Intail, it 
would have been vain and idle to have 


carried that Covenant ond the E- 


ſtate for Life of the Wife, becauſe it 


would only be a Covenant for himſelf, 


that the Clauſe without Impeachment 
of Waſte did not neceſſarily argue an 
e 3 | Eſtate 
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Eſtate for Life in Sir John Trevor; that 
it was for the Sake of the intervening 
8 to his Wife, which would 
ave obſtruged that Power without ex- 

preſs Words; and he might have been 
enjoined for Waſte in this Court, for 
the Preſervation of her Jointure, if he 
had not reſerved to himſelf an expreſs 
Liberty of committing Waſte ; that this 
Court was not bound in all Caſes to 
carry Articles executory (admitting this 
were ſo) into Execution; that if the 
Nature and Circumſtance of the Caſe 
were ſuch as to make it unequitable 
and unconſcionable, this Court would 
never decree a ſpeeifick Execution of 
Articles; that in this Caſe it was un- 
reaſonable to ask Aſſiſtance of this 
Court, when ſo much greater Compen- 
ſation was to come to the Plaintiff ; 
that by the Deſcent of ſo a Real Eſtate, 
and the Acceſſion of ſo great a Share 
of the Perſonal Eſtate, the Plaintiff 
was abundantly recompenſed for the 
Value of the Eſtate in Queſtion ; that 
it was in Sir 7ohn Trevor's Power 
to have prevented them of either, and 
his not doing it was equivalent to an 
| expreſs Deviſe thereof to him; and there- 
fore ought td be looked on as a Satiſ- 

faction; that in the Caſe of Bland 
| Wigmore, in this Court, where the Hot. 
1 band, 
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band, before Marriage, gave a Bond to 
leave his Wife worth 50. if ſhe ſur- 
vived him; and he afterwards died in- 
teſtate ; and her diſtributive Share came 
to above 5001. this was adjudged a 
Satisfaction of the Bond; that Sir John 
Trevor plainly took it, he had a Power 
over this Eſtate; that his Judgment 
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was ſo well known, that he never 


would have attempted it, if he had 
not thought it clear; that the Dif- 
obedience and Behaviour of his Son, 
the Plaintiff, were ſuch, as put him un- 
der a Neceſſity of conſidering the Na- 
ture and Extent of his Power over this 
Eſtate ; and fince he, who was ſo good 
a Judge in Caſes of this Nature, had 
_ diſpoſed of the Eſtate, this Court would 
preſume he had Power ſo to do, and 
that the Motives of his Proceeding here- 

in were juſt and warrantable. 
But de- But notwithſtanding theſe Reaſons, it 
creed for was agreed for the Plaintiff; my Lord 
155 Fla Chancellor ſaid, this ought to be con- 
ſidered now as if this Bill had been 
brought within two Years after the Ma- 
king of the Articles ; that if a Bill had 
been then brought, there could have 
been no Doubt but that a Settlement 
muſt have been decreed purſuant to the 
Intention of the Articles ; that upon 
Articles the Caſe was ſtronger m_—_— 
I a Wi 


_— 
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a Will; that Articles were only Minutes Fer the 

or Heads of the Agreement of the Par- 3 | 

ties, and ought to be ſo modelled when «es was 

they come to be carried into Exccuti- . Fu : 

on, as to make them effectual; that fend res 
the Intention of the Parties was only -» Efate 
to give Sir John Trevor an Eſtate for * 
Life; that if it were otherwiſe, it would 

have been vain and ineffectual; and it 

would have been in his Power, as ſoon 

as the Articles were made, to have de- 

ſtroyed them; that then the Conſide- 

ration of Love and Affection which he 

had to Jane, and the Heirs Males of 

their two Bodies, would have run thus; 

that he did, in Conſideration thereof, 

ſettle an Eſtate on himſelf, which he 

might give away from his Heirs Males 

| WB whenever he thought fit ; that this was 

| much ſtronger, by Reaſon of the Li- 
mitation, and to the Heirs Males of 

ſuch Heirs Males iſſuing; that the Con- 

| W ftruction contended for by the Defen- 

„ WW dant, would make theſe Words per- 

n W tealy uſeleſs and idle; that he did in- 

WU deed admit it to be fo reported in Shel- 

d %s Caſe, 1 Co. but he ſaid, 1}, That 

was not material to the Principal Point 

in Queſtion there. 2d/y, That in An- 

derſons Report of that Caſe, nothing 

like it was taken Notice of, and he 

ſaid, that few or none of the Points 


Y 2 reported 
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reported by Lord Cob, were the Re- 


ſolutions of the Court. 3dly, That the 
Reaſon of the Caſe was, for that if 

it had veſted in the eldeſt Son by Pur- 

chaſe, and that Heirs Males of the Bo- 

dy ſhould have been a Deſcription of 

a Perfon; that then, if he had died 
without Iflue, there had been (as was 

then held) an Eſtate-tail, and none of 

the younger Sons could have ſucceeded 

it; but this has been held otherwiſe 

ſince that Time, and a Judgment in 

Point, in Carter's Reports, (as he re. 
membered) that the Eſtate-tail ſhould 

go to all the Sons ſucceſſively, notwith- 
ſtanding its veſting in the eldeſt Son by 

And a Purchaſe; that he did not know how 
plain e the Caſe of Legat and Sewell was; but 
Articles ts if it were as cited, he thought it not 
make the Law; that the Intention of the Arti- 
Yue & cles was plain, to make the Iſſue of that 
riage Pur- Marriage Purchaſers ; that they were 
Tie ne Wholly relative to a ſubſequent Settle 
other Uſes Ment to be made, that the Agreement 
within to ſettle to the Dies therein, and allo 
a in the ſaid Settlement to be agreed up 
be raiſed on, could only be intended to fuct 
by te” other Uſes as were neceſſary to make 
not to ze the Settlement effectual ; and that it 
repugnant could never be intended other L 
or 1747 inconſiſtent with, and repugnant to tho 
ls, Articles; that if that had * _ 
„ Intent, 
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Intent, it had been in Effe& but Agree- 
ment with the Truſtees to ſettle thoſe 
Lands as he thought fit; that the other 

| Uſes to be agreed upon, muſt not be 
ſuch as would overthrow the preſent 
Uſes, but ſuch as would eſtabliſh and 
ſupport them; that this could only be 
by a Limitation to Truſtees to ſupport , f the 
the contingent Remainders; that this ungen! 
Limitation to the Heirs Male of his Uſe: there 
Body was in Effect but a Limitation to 3 n 
his firſt and other Sons; and if the Ar- defroyed by 
ticles had been ſo penned, would not ce, 
this Court have decreed a Limitation to f cha. 
Truſtees to preſerve them ? or if by h would 
Fine, or otherwiſe, they had been de- en t 
ſtroyed before they took Place, would again. 

not this Court have ſet them up again ? 

that the Limitation to the Heirs Males 

of his Body, upon theſe Articles, was 

but a contingent Remainder, afid yet 

ſuch as within the Intent of the Par- 

ties ought to be preſerved ; that the 

Covenant to ſtand ſeiſed was until ſuch 

Time as the Dies therein were well 

and truly raiſed, according to the 

true Intent and Meaning of the Arti- 

cles; that if a Settlement had been 

made Defective in any Particular, that 

60 would not have been final or conclu- 

| ve; that a ſecond Settlement muſt 

7 have been made till the Uſes therein 

it _ 7 were 


e r TT. 


it 
0 
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were well and truly raiſed, according 
to the true Intent and Meaning of the 


Articles; that if a Settlement had been 


courage his Son from attempting to 


otherwiſe, he thought it no Imputati- 


he would not look en theſe Settle- 


made Defective in any Particular, that 
would not have been final or conclu- 
five; that a ſecond Settlement muſt 
have been made till the Dſes therein 
were well and truly raiſed ; that this 
Covenant for ever ſubſiſted till ſuch 
Settlement were made ; that he did not 


believe it was Sir John Trevors Opi- 


nion, that he was abſolute Maſter of 
this Eſtate, and might diſpoſe of it as 
he thought fit; that if that had been 
his Opinion, he would have thought it 
ſufficient to have levied a Fine thereof, 
without tranſmitting down his Son to 
Poſterity with ſuch a Blemiſh ; that the 
Reaſon of that could only be to dif- 


break in to the Settlements he had 
made of this Eſtate ; that if it were 


on on Sir Fohn Trevors Judgment; 
that the Provocations he might be un- 
der from his Son's Diſobedience and Mif- 
behaviour, might ſo far biaſs his Judg- 
ment, as to incline -him to think he 
had Power over this Eſtate, that 


7 - R443 7's IS he Fo . 
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ments in 1699. as made by Sir Johr 
Tregor, Maiter of the Rolli, but 2 
made 


made by a Father, provoked by the 
undutiful Behaviour of an eldeſt Son; 
that he hoped never to ſec the Time 
when this Court ſhould fo far have 
Power as to judge what Behaviour of a 
Son ſhould amount to a Forfeiture of 
his Eſtate ; and therefore thought, if 
the Settlement had been made, no Miſ- 
behaviour of the Son could amount to 
a Forfeiture of it; that as to the Eſtate 
deſcended on the eldeſt Son, this came 

| to him by Accident, it was not given 
| to him by his Father in Satisfaction of 

| the Articles; and there may happen a 
cCaſe where no Eſtate at all may de- 
ſcend to an eldeſt Son; and if a Father, 

upon ſuch Articles ſhould have Power 


| to defeat an eldeſt Son, and leave him 
no other Proviſion, it would be of dan- 
o gerous Conſequence to eſtabliſh a Pre- 
dcedent of ſuch a Power; that tho' the 
e eldeſt Son in this Caſe happened to be 
well provided for, ſo were the younger 


Fons too; and as they were ſufficiently 
n- provided for, there was the leſs Reaſon 
i- dto take away this from the Eldeſt; that 
g. W this Eſtate being ſpecifically agreed to 
he be ſettled, it was a Truſt for the eldeſt 


Son, which he came here to have an 


le- Execution of, and not to have a Re- 
hn compence or Satisfaction for it; that 


this Truſt paſſed with the Lands into 
| „ whoſe 
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And there. wheſe Hands ſoever they came, and 
ſore a Con 


bean Could not be defeated by any Act of 
was de- the Father, or the 'Truſtees ; and there- 
e arg fore decreed a Conveyance to the Plain- 
che Plain. tiff, and the Heirs Males of his Body, 
if, and and an Account of the Profits from the 
3 Father's Death, and the Deeds and Wri- 
Þis Body; tings to be delivered up. Trin. 1719, 


and an between Trevor and Trevor. This De- 


Account 


f the Pro- cree was affirm'd in the Houſe of Lords, 


ts from 


ibe Father's Death, and the Deeds, &c. to be delivered up. 


Hill. 11 Geo. in Chancery. 


Modern THE Father of the Plaintiff, and 
3 the Defendant, in Conſideration 


Equity, of his Marriage with their Mother, 
2d Part, and of a Portion in Money, did in the 


128. Year 1673. article to ſettle his Eſtate 


to the Uſe of himſelf for Life, then to 
bis intended Mife for Life, then upon 
Truſtees, to preſerve contingent Remain 
der, then to the firſt Sou of that Mar- 
riage, and to all and every the Sons, 
Sc. in Tail Male, with ſeveral Remain- 
ders over, with Power to make a Join- 
ture to any Wife of 10001, per Aun. and 

a Proziſo that it ſhould be lawful for 
him, by and with the Conſent of the 
Truſtees, to ſell the Eſtate, and * 
the 


e 
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the Money ariſing by ſuch Sale, to pur- 
chaſe other Lands, and to ſettle the ſame 


to the like Des, as in the ſaid Deed, 
dated Anno 1673. | 


Afterwards the Father ſold the Lands, 


and with the Money purchaſed other 


Lands, now in Queſtion ; and in the 
Year 1692. he ſettled the new purcha- 
ſed Lands, by and with the Conſent 
of the Truſtees, in the firſt Settlement, 
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to the Uſe of himſelf for Life, Re- 


mainder to the Defendant for Life, 
(who by the firſt Settlement had an E- 
ftate-tail, Remainder to 'Truſtees, to 
preſerve contingent Remainders, then 
to his firſt and every other Son in Tail 
Male, with ſeveral Remainders over, 
with a Power to make a Jointure to 
any Woman he ſhould marry, of the 


yearly Value of 600l. and ſoon after 
the Father died. | | 


Then the Defendant, who was his 


eldeſt Son, in Conſideration of his Mar- 
riage, and of a Marriage-Portion by 
Deed, dated 1698. conveyed the new 
purchaſed Lands to 'Truſtees to the 
Uſe of himſelf for Life, then to his 
intended Wife for Life, then to Truſtees 
to preſerve contingent Remainders, then 
to his firſt and every other Son in Tail 
Male, with ſeveral Remainders over. 


T he 
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'The Defendant, Thomas Reeves, ha- 
ving only a Daughter, and no Iſſue 
Male by his ſaid Marriage, would now 
ſell theſe Lands, alledging that the 
Remainders limited to the Iſſue Male, 


were voluntary, not being within the 


Conſideration of the Settlement made 


by him in the Year 1698. 


'Therefore this Bill was exhibited by 
the next in Remainder to obſtruct the 
Sale, and to oblige the Truſtees to en- 


ter to preſerve the contingent Remain- 


ders, and that the Deeds and Evidences 
may be brought into Court to know 
how the Title ſtands, he ſuggeſting that 
by the Marriage Articles of their Fa- 


ther, dated 472720 1673. he covenanted 


to ſettle his Eſtate, as aforeſaid, but 
with a Provifo to fell the ſame, by 
and with the Conſent of the Truſtees, 
and to purchaſe other Lands, and to 


ſettle them upon the ſame Lies, as in 


the firſt Settlement, &5c. 

And it was argu'd for the Defendant, 
that the Scttlement in 1673. made up- 
on the Marriage of the Father, both 
of the Plaintiff and Defendant, though 


mentioned to be by Articles only, was 


and is a good Settlement, by Way of 
Covenant to ſtand ſeiſed; and that the 
Defendant is by the expreſs Words 'of 
that Settlement, made Tenant in Tail 
of the Lands ſold, and the Proviſo be- 

| ing 
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ing to ſettle the new purchaſed Lands 
to the ſame Des, as in the firſt Settle- 
ment, it was not in the Power of his 
Father to make him Tenant for Life, 
by any other Settlement whatſoever ; 
ſo that he muſt ſtill remain Tenant in 
Tail of the new purchaſed Lands, and 
that Settlement made by his Father 
in the Year 1692. when he purchaſed 
thoſe Lands as far as it croſſes the Li- 
mitations in the firſt Settlement is en- 
tirely void, being voluntary; ſo that 
the Settlement made by the Defendant 
in the Year 1698. upon his Marriage, 
is good, and ſuch of the Lands which 
arc not contained in that Settlement, 
the Defendant may ſell, and the Plain- 
tiff hath no Right to conteſt the Sale, 
even of thoſe Lands, he being no Ways 
within the Conſideration of that Set- 
tlement. | 
On the other Side it was inſiſted for 
the Plaintiff, that this Settlement made 
by the Father, in the Year 1692. of 
the 
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new purchaſed Lands, appears on 


the very Face of it, to be made in 
Conſideration of the Settlement made 


by him in the Year 1673. which tho' 


mentioned to be by Articles; yet ſtrict- 


ly ſpeaking, thoſe Articles amounted 


to a Covenant to ſtand ſeiſed, and the 
Settlement made in 1692. being in 


Execu- 
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Execution of that Covenant, and ac- 
quieſccd under ever fince it was made, 
muſt be now taken as a full and entire 
Execution of that Covenant ; and tho' 
the Father could not be compelled by 
a Court of Equity to make the Defen- 
dant Tenant for Life, who by the 
firſt Settlement was Tenant in Tail, 
yet the Father having of his own Ac- 
cord, and with the Conſent of the 
Truſtees, made this Settlement, and 
no Objection made to it, during his 
Life, the Defendant ſhall not be ad- 
mitted to ſay it is not good, it not cor- 
reſponding with the Proviſo in the firſt 
Settlement. 

This is not the like Caſe of Jakely 
againſt Wakely, where the Father on 
his Intermarriage, (5c. articled to con- 
vey his Eſtate to the Dye of himſelf 
and his Wife, for Life, Remainder to 


the Heirs of their two Bodies; and at- 


terwards he had Iſſue a Son, who com- 
ing of Age, the Father, by his Laſt 
Will, which he mentioned to be in 
Execution of the Articles, deviſed the 
Eſtate to his Son for Life, Remainder 


to his firſt and every other Son, (5c. in 
Tail. Male, with ſeveral Remainders 


over, and afterwards the Son brought 
his Bill in this Court, to be relieved 
againſt this Deviſe, it not correſpondin 

Wit 
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with the Articles; and the Court de- 
clared that tho', by the Equity of the 


Articles, the Son ſhould be Tenant in 
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Tail; and if he had ſued in this Court, | 


to compel the Father to an Execution 
of the ſaid Articles, the Court would 
have decreed an Eſtate-tail to him ; yet 
if the Father, by the Conſent and A 

probation of the Truſtees, had made 
ſuch a Settlement, this Court would 
never ſet it aſide. ] 


But in that Caſe the Father had done 


it by his Laſt Will, without the Con- 


ſent of the Truſtees, and without the 
Conſent of the Son, who was then of 
Age, and by that Means the Son, ha- 
ving no Power to make a Jointure, or 
any Charge on the Lands, to make 
Proviſion for the younger Children, tha 
Deviſe was ſet aſide. Ht 

But in the Principal Caſe, the Set- 
tlement in 1692. was made by the Con- 
ſent of the Truſtees in the firſt Settle- 
ment, which is therefore good, and a 
full Execution of the Covenant in that 

Settlement, 8 


And ſo is Mathews's Caſe, who by 


his Father's Marriage Articles, was 


made Tenant in Tail; but ſome Time 
afterwards the Father made a Scttle- 
ment, by which Mathews was made 
Tenant for Life, with a Power to ſet- 


tle 
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tle a Jointure of 6001, a Year, on anyWo- 
man he ſhould marry; and being about to 
marry, it was the Opinion of ſeveral emi- 
nent Lawyers, he could make no greater 


Jointure ; for tho he was Tenant in Tail, 


by the Articles ; and if it reſted there, he 
might have made what Jointure he 
thought fit, yet being T enant for Life, by a 
ſubſequent Settlement varying from the 
Articles, he could not make the Join- 
ture beyond 600/. per Annum, and 
thereupon he applied to the Parliament, 
and obtained an Act to make up the 
e 1000l. per Anmum, but that 

is Eſtate in Poſſeſſion, and all the Re- 


mainders over, ſhould continue as be- 


fore. 


Next, the Counſel for the Plaintiff 
cited the Caſe of Burton againſt Haſt- 
i995, in this Court, which was thus, 


(Sg.) By the Marriage Articles the 
Wife's Eſtate was to be ſettled on the 
 Husband and Wife, and on the Heirs 
of their #wo Bodies to be begotten, and 


_ afterwards it was ſettled to the Uſe of 


the Husband and Wife, during their 


Lives, Remainder to the firſt and eve- 
ry other Son of the Husband in Tail 


Male, Remainder to the Heirs of the 
Body of the Wife; they had no Son, 


and but one Daughter, the Husband 
died, and the Widow marricd agen 
| an 


. 
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exhibited her Bill, and 
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and then- the Husband and Wife joined 
in a Fine, and ſettled the Eftate to 
other Des; thereupon the Daughter 


| | prayed Relief 
on the Articles; becauſe by the Equity 


thereof, the Husband and Wife ought to 


be but Tenants for Life, and the ſub- 
ſequent Settlement could not enlarge 
the Eſtate of the Wife to an 

tail general, (vis.) to her and the Heirs 
of her Jody; but ſhe had no Relief; 
the Lord Chancellor Cowper declaring 


he could not relieve againſt the Settle- 
ment, tho' if it reſted on the Articles, 
without any Settlement made, he would 


have decreed that the Articles ſhould 
be carried into Execution. 2 
It was further inſiſted for the Plaintiff, 
that he was proper in this Application, 
and had Reaſon to pray the Aid of this 
Court ; and for that Purpoſe a Caſe 
was cited between Sir Richard Mead 
and the Lord Kerry, which was thus, 
(viz.) The late Lord Kerry, in Conſi- 
deration of a Marriage and a Marriage 
Portion, ſettled his Eſtate to the Uſe of 
himſelf for Life, then to Truſtees to 
preſerve contingent Remainders, then 


to his firſt and every other Son, in Tail 


Male, Gc. and before he had any Iflue, 

he borrowed Money of the Plaintiff; 

and for ſecuring the Repayment * 
> wit 
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with Intereſt, he levied a Fine, Ge. 
and upon a ſpecial Verdict found in the 
Cauſe, the Queſtion was if the Charge 
was good againſt the preſent - Lord; 
for that on his Father's levying the 


Fine, the Truſtees did not enter to pre- 


ſerve the contingent Remainders; fo 
that it is very proper that the Plaintiff 


In the PrincipalCaſeſhould come into this 
Court to compel the Truſtees to enter, 
in order to preſerve the contingent Re- 


mainders, eſpecially ſince the Plaintiff 


is a Purchaſer under the Settlement 


Curia. 


made 1692. for that his Father, who 
made that Settlement, had thereby 
abridg'd his Power of Charging the 
Eſtate with 1000 J. per Annum, which 


by the Settlement made Anno 1673, 


he had Power to do. my 2225 
Every Remainder Man hath a Right 
to come into this Court, and pray the 
Aid thereof, to compel Perſons to bring 
in the Deeds and Evidences relating to 
the Eſtate; but this is a Bill of the 
firſt Impreſſion, as to the Prayer ; for 


the Truſtees to enter to preſerve contin- 
gent Remainders; for their Title 1s 


meerly at Law, neither doth it appear 


in Cauſe that the Truſtees refuſed to 


Now, if this Caſe is conſidered upon 


the Deed made Anno 1673. the De- 


I fendant 


fendant is Tenant in Tail of the Lands 

thereby ſettled ; but the Deed. made 
1692. of the mew purchaſed Lands, 
was intended to be a Family Sertle- 
ment, and a full Execution of the Co- 
venant in the Deed, made 1673. by 


which Deed the Defendant being made 


Tenant for Life, he ſhall not be at 
Liberty to incumber any Part of the 
Lands thereby ſettled by his Father; 
rad the Decree was for the Plain- 
And in pronouneing this Decree, the 
Lord Chancellor ſaid, that where a Sct- 
tlement is made by the Father; or 
other lineal Anceſtor, in Conſidera- 
tion of 'the Matriage of his Son, in 
ſuch Caſe all the Remainders limited 
to his Children and their Poſterity, are 
within the . Conſideration of that Set- 
tlement; but when it is made by a Bro- 
ther, or any other collateral Anceſtor, 
on his Marriage; after the Limitations 
to his own Iſſue, all the Remainders 
limited to his Collateral Kindred are 
voluntary, and not within the Conſide- 
tion of the Marriage Settlement. 
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PHE Lond Band for the ld 
vancement of the Plaintiff, a 


Lon, in Marriage, Sir ——— 
s Daughter enters into Artioles 


you 
Folkf's 


all Land d e agrees, inger alia, 
to ſettle Lands, free from Incumbrences, 
according to the uſual Limitations in 
Marriage: Settlements; and in Conſide- 
ration thereof, the Lord B. oovenants 
and agrees to ſettle Lands, by the Name 
the Value of 2000 l. per m | 


ll be _ 4 2 hei 4s y 
Right to como, 
ball enjoys free 


Inquniiroyces It happend that 
theſe Lands were charged by 4 B.s 


own Marriage-Settlement, with 65 0ol, 
to be paid to ſuch Daughter or Daugh: 


| ters, as ſhould be living at my Lords 


Death, and not provided for. 
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The Bill: was te have a 


paying off, or 3 giving 


Daughter about Sixteen Years old. is 


was — for the Plaintiff, that it was 


this Court to decree a 
ve depends and Co- 
„ and not; to only upon 

the uncertain Re n of Damages 


paratio 
wick the perſonal Eſtate may 


per- 
laps not be able to ſatisfy; and this 


WAS. Doh controverted where it was 
' ſible to be done; But the Lord Chan: 


dellor held, that here was not any 
Covenant that the. Lands were. free 


from Incumbrances, but only a Cove- 


natit that he. would; in the: Settlement 
(which was after to be executed): co- 
venant for that Purpoſe ;. ſv that the 


Parties ſeem'd: to be ſatisfied: with a 


bare Covenant only and the Marriage- 
Articles were only a Covenant to co- 
venant ; ib that inſerting that Cove- 
nant in the future Settlements, was a 


ſpeoifick: Performance of thoſe Articles; 
and was all that my Lord agreed to 


do, ot that the Plaintiff; by his Bill, 
doſir'd to have. 


My Lord Chancellor ſaid, Notice or 


no Notice: of: this: Incumbrante: was 


2 2 very 


3 
ſpeciſick Per- 
formance of the Articles, 1 


* * 
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very material in this Caſe; for a Co- 
venant is in this Manner: If any Incum- 
brance is diſcoverd between the Exe- 
cuting the Articles and Sealing the 
Deed: of Settlement, whereof the Par- 
ty had no Notice, that Incumbrance 


| ſhall be diſcharg'd; even before Sealing 


the Deed of Settlement, both upon Ac- 
count of the Fraud, in concealing ſuch 
Incumbrance ; and becauſe it would 


be needleſs to enter into a Covenant, 


which before entering into it is already 
known to be broke. But againſt all 
other Incumbrances diſcovered after - 
wards, there is the Parties Covenant 
only. Now where you have Notice of 
an Incumbrance, before executing the 
Articles, it is a ſtronger Caſe than the 
laſt ; for you covenant with your Eyes 
open, to accept the Parties Covenant 
againſt an Incumbrance you were aware 
of; and when you have choſen your 


Method of Security your ſelf, this 


Court will give you no other, nor make 
the Party do a Archer Act than by the 
Articles he has agreed to do; and the 
rather in this Caſe, for that the Portion 


it not a certain Incumbrance, but a 


contingent one; and therefore it is rea- 
ſonable to ſuppoſe, that my Lord Bar- 


. zard would not be compell'd to charge 


his remaining Eſtate, at all Hazards, - 


A 3 to 


to ſecure againſt. an Incumbrance that 
was but contingent, to the Prejudice of 
his eldeſt Son, eſpecially when he had 
provided for the younger Son ſo plenti- 
fully. And decreed that my Lord B. 
ſhould execute a Decd of Settlement, 
with Covenants exactly purſuant to the 
Articles only. But becauſe the Eſtate 
was ſubject to a preſent Charge, 912. 
to the Payment of a yearly Sum for 
| the Daughter's Maintenance, from her 

Birth; that the Lord B. ſhould pay 
and diſcharge all Arrears of that and 
the growing Annuity, as it ſhall ariſe, 
taking Acquittances from his Daughter, 
and leaving them with the Plaintiff for 
his Security. 8 

It was ſtrongly urged by Mr. Ver- 
non, That ſuppoſing theſe Articles were 
but a Covenant to covenant, yet as ſoon 
as the Articles were perform d, by ſeal- 
ing the Deed of Settlement, then they 
might come the next Day and exhibit 
their Bill to enforce an Execution, ſpe- 
cifically of the Covenant in ſuch Deed 
of Settlement; and why may not the 
Court decree that to be done now, as 
well as that which after the Performance 
of this Decree, they will immediately 
decree upon a new Bill. 1 

Lord Chancellor ſaid, in this Caſe, 
they could not; for the Incumbrance 

L 3 Was 
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Uſes and Truſs, 


was not. neceſſary, but contingent ; and 


if yon brought an Action at Law upon 
ſuch a Covenant, you ſhould not recover 


Tuo pence Damages, till à Breach, 


which poſſibly may never happen. Be- 
ſides the Covenant in the Deed of Set- 


tlement, is not to be that the Eſtate 


is free from Incumbrances, but that the 
Truſtees ſhall enjoy free from Incum- 
brances; which ſo long as they do, the Co- 
venant is not broke; and it ſeems the Por- 
tion being contingent, and not certain, was 
the Reaſon of this Part of the Decree, 
becauſe it is plain, by the latter Part of 


the Decree, where the Incumbrance 


was certain (viz. the Payment of a cer- 
tain Sum) the Lord B. was decreed 


immediately to diſcharge it; tho” by 


the Articles he did but Covenant to 
Covenant, as is aforeſaid; and there is 
no other Difference between thoſe twa 
Matters, in controverting the Point of 


Notice in this Caſe. It appear'd that 


Sir Edward Northey was employ'd as 
Counſel by the Plaintiff; and Toll 
had Notice, as he owned, but after- 
wards, be not bcing able to diſpatch it 
faſt enough, the Matter was taken out 
of his Hands, and one Sir —— was 
employ'd, who drew the Writing, and 
tiniſh'd the Matter, and po Proof was 
made, that he had any Notice by this 

neum- 


uus and Trudts, 
[qeumbranee ; whe the — * 
was, Whether Notice Y Sunbelt, or 1 


„ that is onee e 
rongh with =—— 


through Notice to Counſel, 
Serivener, ör any other 1 
ſuſftelent Notice A the Party Mr 
The Chancellor was in 0 Bocht, but 
another Proof of Notice being accident- 
ally diſcover d, this Matter Was not de- 
termin d; for it appears that in thefe 
Articles, Notice was taken of my Lady 
B. '$ Jointute in theſe very Lands? which 
ſſafily leads to the Deed, whereby 
that Jointure is made; and in — 
Deed there was this Portion charge 
upon the Lands, and whatever is con- 
tained in a Deed to which any 
other neceſſarily leads y you are 
preſumed to know, which was allow 'd, 
without a Word more. 

Note the Difference between a pre- 
ſent Covenant, that Lands are free from 
Ineumbrance, and that a Man ſhall 
execute a Deed, with a Covenant that 
the Lands are free, 

And between a Covenant that Lands 
are free, and that the Truſtees ſhall en- 
joy the Lands free, 


2 4 | : If 
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Uſes and Truſts, 


If a Man deviſes 1500. to 4. and 


B. for ſuch Uſes as the 'Teſtator had 


declar'd to them, and by them not to 
be diſcloſed, and he diſcloſes the Truſt 
to 4. who by Letter diſcloſes it to B. 


this ſhall be a Truſt, and the Letter is 


a good Declaration thereof, tho' ei- 


ther or both the 'Truſtees be dead, 
Trin. 1689. between Crooke and Brook- 
ing. 2 Vern. 106. C 
But if a Man deviſes Forty Pounds to 
be paid to his Couſin J. &. and by him 


to be diſpoſed of in ſuch Manner as the 
Teſtator ſhould by a private Note ac- 


quaint him with, and dies without ha- 


ying made any ſuch Appointment, this 
ſhall be a good Requeſt to J. S. and 
ſhall not go to the Executors, from 
whom it was intended to have been 
given away. 1 Chan. Caſes 1988. 

If an Impropriator deviſes to one 
that ſerved the Cure, and to all that 
fhould ſerve the Cure after him, all the 
Tithes and other Profits, (5c. tho' the 
Curate is incapable of 'Caking by this 


Deviſe, in ſuch Manner, for want of 


being Incorporate, and having Succeſ- 
fion, yet the Heir of the Deviſce ſhall 
be ſciſed in Truſt for the Curate for the 


7 


Time being, 2 Feut. 349. decreed by 
Finch Lord Chancellor, 5 
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Uſes and Truſts. 


A. lent .B. 100d, and in the Note 


which was given, Mention was made 


that it ſhould be diſpoſed of as 4. 
ſhould dire&, on a Bill exhibited for 


it ; the Court declared it was a Depo- 
fitum, or Truſt, and decreed Payment 


of it, tho' it was barred by the Statute 
of Limitations. 2 Ven. 345, 


If 4. in Conſideration of Eighty 


Pounds, conveys an Eſtate abſolutely 
to B. and afterwards 4. brings a Bill 
to redeem, and B. by Anſwer, inſiſts 
that the Conveyance was abſolute; but 
confeſſes that after the Eighty Pounds 
aid, with Intereſt, it was to be in 
Truſt for the Wife and Children of 4. 
and A. replies to the Anſwer, though 
there be no other Proof of the Truſt, 
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yet it will be decreed for the Wife and 


Children. Paſch. 1693. between Hamp- 
ton and Spencer. 2 Vern. 288, 289. 

So if F. 8. makes his Will, and his 
Wife Executrix, and the Son afterwards 
prevails on his Mother, by telling her, 
Oc. to get J. S. to make a new Will, 
and name him Executor therein, he pro- 
miſing to be a Truſtee for the Mother, 


which is done accordingly ; and in that 
Will there is but a ſmall Legacy given 
the Wife, this will be decreed a Truſt 
for the Wife, on the Point of Fraud, 
notwithſtanding the Statute of may 
«WR an 
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Uſes and Trufts. 
and Perjurtes, Hill, 1684. between 
Tha and Thyn. 1 Ven 296 

If a Man purchaſes Lands in another's 
Name, and pays the Money, it will be 
a Truſt for him that paid the Money, 


the Truſt thereof; for the Statute 
Frauds and Perjuries extends not to 
'Fruſts raiſed by Operation of Law. 
2 Vent. 361. 1 Vern. 366, 8. P. ad- 


mitted; but there faid that the Proof 


muſt be very clear that he paid the Pur- 
chaſe- Money. = 
If there are three Leſſees of a Church, 


and one of them ſurrenders the old 


Leafe, and takes a new Lenſe in his 
own Name, it ſhall be a Truſt for all. 
Mich. 1684. between Palmer and Tonne. 


1 Vern. 276. per Curiam. 


A. and B. agreed together to take a 
Jcaſe of a Colliery for lefs than three 
Years, for which they contracted at a 
certain Rent; but by the Agreement, the 
Leaſe was taken in 4.'s Name only, 
tho' at tho Time of the executing there- 
of, the Leſſor inſiſted that B. ſhould 
be a Joint Leſſee with J. and ſhould 


receive a Moiety of the Profits, and be 


anſwerable for a Moiety of the Rent; 
and refuſed to let it on any other 
Terms, and accordingly demanded and 
received a Moiety of the Rent from 
N 3 B. on 


tho there be no Deed made, 2 
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Ufes and Truſts. 
B. on a Bill brought by B. 4 jt 
ed the Statute of Frauds and Periu- 
ries, and that there was no Declaration 
of a Truſt in Writing, B. inſiſted that 
t was good, being a Tease for leſs than 
three Tears; or if his Title was not 
good on that Account, yet it was good, 
as a reſulting Truſt; as to the firſt, the 
Court held, that tho a Leaſe for three 
Years may be good by Parol, yet when 
ſuch a Leaſe is made in Writing, the 
Truſt of that Leaſe cannot be declar'd 
by Parol; and as to the ſecond, order- 
ed the Plea to ſtand for an Anſwer ; 


the Judge who ſate in my Lord Chan- 


cellor's Abſence, being in Doubt about 
it, tho' he inclin'd to over-rule the Plea. 
Mich. 1682. between Riddle and Emer- 
fon. 1 Vern. 108. Ley 

A. s Father had executed a Grant of 
the next Avoidance of a Church, to 


B. the Defendant's Father, who was a 


Clergyman, and a Perſon much intru- 
ſted and employed by him, and the 
Grantee knew nothing of the making 
of this Grant; and being examin'd in 
a Cauſe, had depoſed that he did not 
purchaſe it; and it was held that this 
was a reſulting Truſt to the Grantor, 
there being no other Truſt declared. 
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Hill. 1697. between the Duke of Nor- 


folk and Brotun. 
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Uſes and Truſts, 

But if the Mortgagee aſſigns over 
his Mortgage to F.FS. and declares a 
Truſt thereof by Parol, for 4. and B. 
only, it ſhall prevent a reſulting Truſt 
to the Aſſignor; for the Statute of 


Frauds, which ſaves reſulting Truſts, 


extends only to ſuch as were reſulting 
Truſts before the Statute, and a bare 


Declaration by Parol, before the Act 
would prevent any reſulting Truſt. 
Trin. 1693. between Lady Bella ſſis and 


Compton, 2 Fern, 294. but no Decree. 
It a Father purchaſe Lands in the 


Name of his eldeſt Son, this ſhall be 
an Advancement for the Son, and not 


a 'Fruſt for the Father, though the Fa- 
ther has been in Poſſeſſion of it, and has 
reccivd the Rents and Profits thereof. 


Hill. 28 Car. 2. between Lord Gray 


and Lady Gray, 1 Chan. Caſes 296, 


1 Chan. Caſes 27. S. P. 2 Chan. Cu- 


ſes 231. S. P. and there faid to be the 
conſtant Rule. 
So where the Lord of a Weſt-Coun 
try Manor, his Tenants refuſing to 


renew, made a Leaſe to his Daughter, 
for Ninety-nine Years, and afterwards 


fold the Eſtate to J. S. who had No- 
tice of the Leaſe, and took a collateral 
Security that the Daughter ſhould re- 
leaſe within Four Years after ſhe at- 
tained her Age of Twenty-one Years | 
an 
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Uſes and Truſts. 

and though it was inſiſted: that this was 
a Truſt for the Father ; and that it was 
the uſual Method that Lords of Weſt- 
Country Manors took, when the Te- 


nant in Poſicfſion refuſed to renew; yet 


my Lord Chancellor held it no Truſt 
for the Father, but an Advancement 
for his Child; and that the Purchaſer 
having purchas d with Notice of it, and ta- 
king a Collateral Security, he muſt make 
the beſt of his Security. Trin. 1687. 
between Jennings and Selleck. 1 Vern. 
467. decreed. e 

So if a Father purchaſes a Copyhold 
Tenement, in the Name of his eldeſt 
Son, an Infant of about Eleven Years 
old, and lays out 4ool. in Improve- 
ments, pays the Purchaſe-Money, and 
all the Fines, and enjoys it, during his 


Life, but having ſurrendered it to the 
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Uſe of his Will, deviſes it to his Wife 


for Life, and after to. his younger Chil- 
dren, who were otherwiſe unprovided 


for, and the eldeſt Son recovers in E- 


jectment, the Wife and Children can- 
not be relieved againſt it ; for the Pur- 


chaſe ſhall be conſider'd as an Advance- 


ment for the Son, and not a 'Truſt for 
the Father, tho' he enjoyed it during 
his Life; for the Son was but an In- 
fant at the Time of the Purchaſe. 
Paſch. 1687. Mumma and Mumma. 
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2 Fern. 19. 2 Fern. 28. $. P. de. 


Uſes and True, 


creed. E | 
A Man bought ( 


Name of his eldeſt 


Son, but there was 


no Declaration of Truſt in Writing; 


but the Plaintiff would have had it 


2 Truſt; for the Father, who as well 


as the Eldeſt, were both dead; it was 
agreed the Father paid the Purchafs 
Money, and many Witneſſes were er 
aminid on both Sides. And Acts of 


Ownerſhip, as Receipts of Rents, 


Repairs, Gr. prov'd in both Father and 
Son; ſo that the Proofs, as to the Mat- 


ter, ſeem'd to be pretty equal; but 


there being no Deolaration in Writing 


that it was a Truſt for the Father, the 


Court decreed it an Advancement for 
the Son, which was affirm'd: in the 
Houſe of Lords. Tyin. 1701. between 
Shakes and Shales. | 

So if a Father purchaſes in his eld 
eſt Son's Name, and the Son is put in- 


to Poſſeſſion, who afterwards falls:ſiok, 


and in his.Sickneſs the Father gets him 
to ſeal a Deed, declaring his Name was 
made uſe of only in Truſt for him, 


and the Son recovers and continues in 


Poſſeſſion, and marries, after his De 
ceaſe his Wife ſhall be endow d, not- 
withſtanding this Declaration of TW 

TM) an 


Copybold Lands of 
the Nature of Borough Engliſh, inthe 


r 
4M 


been! 


; 
| 


the Name of his Grandchitdren, 
tber being dead, this ſhall be an Ad- 


aro under t 


_ Uſeg and Trulls, 
and though the Father had got a Con- 
veyance of the legal Eſtate from the 
younger Son; for this is a Secret and 
traudulent Deed of Fruſt, to deceive 


: Creditors and Purchaſers. Paſch. 170. 


between Bateman and Bateman. 2 


father takes Bonds; in 
the N- 


If the Grand 


vancement for the Grand Children, and 
not a Truſt fox the Grandfather ; for 
the Father being dead, the Children 
| he immediate Care of the 
Grandfathes, Pb. 32 Car. 2. be- 
tween Ebrand and Dancer. 2 Chan. 


| Caſes 26. 


If Lands are deviſed to Truſtees and 
their Heirs, in Truſt for a Feme Co- 


vert, and that the 'Truſtees ſhall from 


Time to Time pay and diſpoſe of the 
Rents and Profits to the ſaid Feme Co- 
vert, or to ſuch Perſons as ſhe, whe- 
ther Sole or Covert ſhall appoint; and 
that her Husband ſhall have no Benefit 
thereof; and as to the Inheritance in 
Fruſt to ſuch Perſons as ſhe by Will, 
or other Writing, under her Hand ſhould 
appoint; and for Want of ſuch Ap- 
pointment to her and her Heirs, this 
ſnall be a Truſt, and not an Uſe execu- 
ted by the Statute, Mich. 1686. be- 
tween 
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415. 


Uſes and Truſts. 


tween Neril and Saunders. 1 Fern, 


But where a M an deviſed the Rents 


and Profits of certain Lands tb T. 2. 


the Wife of V. B. during her Natural 
Life, to be paid by his Executors, into 
her own Hands, without the Intermed- 


ling of her Husband ; and after her De- 


ceaſe he deviſed them to others; and 
it was held by Rokeby and Eyre, Ju- 
ſtices; that the Lands themſelves be- 
long'd to the Wife, againſt Holt Chief 
Juſtice, who held ſtrongly that the Exe- 


cutors were only Truſtees for the Wife. 
Between South and Allen. 1 Salk. 
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CTIONS relating to Eſtates 
for Life, concern either Eſtates 
in Dower, or other Eſtates for 


Life. 
Firſt, relating to Eſtates in Dower ; 
2 they are either Droitural or Poſſeſ- 
ory. een 
1. Droitural, as the Writ of Right 
of Dower, concerning the Qua- 
rentine. | 


2. Poſſeſſory, as 
A a 1. The 


354 


Dower 35. 


| Hf Dower. 
1. The Writ of Dower, unde nihii 
habet. F 
2. The Writ of Admeaſurement of 
Dower. 
3. The Writ De dote aſſignanda. 


Secondly, Actions relating to Eſtates 


for Life, as a Writ of Quod ei de- 
SRC ae 


Firſt, Of the Writ of Right of Dower. 
The Dower is the Proviſion which 


the Law makes for the J/ife, after the | 


Deceaſe of the Husband ; and in (a) 
Socage Tenure, it was originally Half 
during the Widowhood, becauſe what- 


 ſoever was got during the Coverture, 


was ſuppoſed to be by the joint Induſtry 
of them both; but Half only during 


the Widowhood, becauſe it was not to 


be carried away from that Family into 


—— R 


(a). Scage Tenure is the Condition upon which Te- 
nants held their Lands, to plow the Land of their 


Lords, with their own Ploughs, and do other infe - 
riour Services of Husbandry, at their own Charge. 


This flaviſh Tenure hath, by the Agreement of 
Lords and Tenants, been turned into the Payment 


of a yearly. Sum, which is called Bee Socage, in Con- 


tradiſtinftion to the other Tenure, which was called 
Villanum Socagium. BraQ, lib. 2. c. 35. Co. Lit. 


another: 


1 0 © ww ©” HE Rm" 


aw aa ea . (ad am DOa. OX Dna #Atco@cc 


Of Dower. 


* 


another: So in (a) Knight-Service it was 


a Third; one Third being allow'd for the 
performance of the Service, and the other 


two Thirds were to be divided between 
the Wife and the Heir; and here the 


Wife was to hold during her Life; for 
they conſider d it here, not as an Ac- 

uiſition that was to go back into the 
Nw Husband's Family, if ſhe mar- 


' ried another; but as a Tenure that was 


to continue, according to the Form of 
the Infendation, which was during 
Life; and therefore look'd on the Mar- 
riage Contract for an Infeudation after 
the Death of the Husband ; not only 
in every Manner which he ſhould have 
during. the 'Time of the Coverture ; 
but fince the Marriage was only a 
Contract for ſuch (b) Igfeudation, it 


„* * r 
n 4 


(4) Knigbt Service, or Servitium militare, was a Te- 
nure, whereby ſeveral Lands in this Kingdom were 
held to the King, which drew after it Homage and 


Service in War, Eſcuage, Ward, Martiage and Re- 


lief; bur it is now taken away by the Statute of 12 
Car. c. 24, | 


(b) This Word Infeudation, is a Term borrowed 


from the Civil Law, which fignifies (according to 
the Civilians) the Granting Lands, Honours or Fees, 


either to a Man, during the Will of his Lord or 


Sovereign, or for the Feudary's own Life, or to him 
and his Heirs for ever, upon this Condition, that he 
and his Heirs acknowledge the Donor, and his Heirs 
tobe their Lord and Sovereign, and bear Faith to him 
and his Heirs, for the ſaid Tenure, and do ſuch Ser- 


vices as us coyenanted between them, and propes 


do a Feud, 
A a 2 was 


355 


356 Ok Dower: 
| was not actually made until the Heir had 
aſſigned which was the Completion of 


. 
£578 


the Infeudation. Hence it was that 
the Aſſignment was by the Heir, where 
all other Infeudations were made -- 
ram paribus Curie ; therefore the Heir 
made the Aſſignment, as Lord of the 
Manor, who was to create the Tenure; 
but if there was any Diſpute, touch- 
ing the Quantity, it was determinable 
by the (a) Pares. If they did not 
like the Determination, the Wife 
might remove it to the County. 
Court, and ſo to the King's Court; and 
the Heir immediately to the Kings 
Court; to avoid Delay to the Wife, 
it was ſet out by Way of Mete, and 
Bounds, becauſe it was a 'Tenancy of 
the Heir, and therefore like all other 
Lands in Tenure, was to be ſeparated 
from the Demeſnes of the Manor ; the 
Infeudation defeated the Deſcent ; be- 
cauſe by the Marriage Contract, the 
Tenure was to take Place on the 
Death of the Husband; ſo only two 
Thirds can be ſuppoſed to deſcend in 


_— 


(a) This word Pares ſignifies Men of the like Con- 

dition in Life, and under the ſame Law, who were 

called to the King's Court, the County-Court, of WR 

Court-Baron, to judge of Matters in Diſpute, be- 

tween their Fellow Countrymen, that were under 

the ſame juriſdiction. Spelman's Glaſſ. 448. 
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Demeſne to the Heir; ſince in the other 
Third a Tenure is created in the Wife 

to bold of the Heir immediately from 
the Death of the Anceſtor; and the 
Reaſon why the Law created this as a 
| 'Tenure was, that the Heir might be 
* obliged to do the Service for it, during 
the Time of its Continuance, as he was 
obliged to do for all Lands which he 
| had given out in Tenure, as well as 
thoſe he held in Demeſne; and had there 
been no Tenure it had been cut off 
from the Manor, during the Life of 
the Wife, when the Heir was a Tenant 
and no Lord of the Manor; the Aſſign- 
ment of Dower was in the Nature of 
Subinfeudation ; and this 'Tenure con- 
tinues after the Statute of (a) mw 
Emptores terrarum, ſince the Heir does 
not part with the Fee. 
The Writ of Right of Dower is Pa- That it is 
tent, and ſhall be directed unto the 479% 
Heir, to ſue in the Court of the Heir, 


Am. 


(a) The Statute of Quia Emptores Terrarum, is a 
Statute made in the 18th of E. 1. whereby none 
might grant Lands or Tenements in Fee- ſimple, to 

hold of himſelf, and is ſo called, becauſe the Sta- 

tute begins with theſe Words, Quia Emptores Terra 
rum & Tenementorum de feodis magnatum & aliorum 

Dominorum in prejudicium eorundem, Ge. Terras & Te- 

nementa ſua vendiderunt tenendum in feodum fibi ; ſo that 

theſe Words, and what followed, ſhew the Cauſe of 

making that Statute, 2 Inſt. 500. 1 Inſt. 98. b. 
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358 Of Dower. 
as it appeareth by Britton; and where 
the Writ is directed to the Heir of the 
Husband, and the ſame Heir is ſeiſed 
of the Land whereof the Wife demand- 
ed Tower ; then if he will not aſſign 
Dower unto the Feme, the Feme, who 
is Demandant, may remove the ſame 
by a (a) Tolt, into the County- 
Court ; and alſo may remove the ſame 
out of the County-Court into the 


Common Pleas, by a (b) Pore, without 


Thewirg. any Cauſe in the Writ, as the 
5 Demandant ſhall do in a Writ of Right 
dey the Patent; but the Tenant in a Writ of 
me e Right Patent, ſhall not remove the 
Plain, Plea out of the County-Court into the 


That the . , 
Tena: Common Pleas, without ſhewing Cauſc 


cane, in the Pore; and the Tenant in a Writ 


withut of Right Patent, or in a Writ of Dou 


Lia er, may remove the Plea into the Con: 


96 "WOES — C 
(WIT 


(a) A Toit is a Writ whereby a Cauſe depending 
in a Court-Baron, is remoy'd into the County Court, 
and is ſo called, becauſe thereby Lis tollitur e Ciris 
Barons & ad Curiam vicecomitis defertur. 

(b) This Writ is called a Pore, only from the Man- 
datory Part of the Writ, which is, if the Party me les 
the Sheritf ſecure that he will proſecute his Claim 
againſt the Defendant, the Sheriff is commanded to 
compel the Defendant to give Security to anſwer thc 
the Plaintiff's Complaint by the Words tunc pore py 
vadios & ſalvos plegios (the r And it is for 
the Demandant in Dower to remove the Cauſe into 
1 Court of Common Pleas, See New Nat. Bri 
12 5 | 
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the Heir, who, upon that Writ, may 
aſſign Dower, without any further Con- 


into the 


Of Dower. 359 

mon Pleas, by a (a) Recordare out of ir 
the Court of the Lord, upon Cauſe Rar. 
ſhewed in the Writ; and what Cauſes dare. 
are ſuſhcient, and good to remove the 
Lord's Plea out of the Court, orout of the 
Country, and what not, does appear in 
the Regiſter; and therefore ſce the Caſes EY 
there; but the Demandant could not — b p 
remove the Plea out of the Court of Pone, 4ue 


the Heir, by a Pone, becauſe he ought by 5 Tolt. 


fixſt to remove it by a Tolt into the 
County-Court, and from the County- 
Court he may removeiit into the Com- 
mon Pleas, by a Pore, without ſhew- 
ing the Cauſe in the Writ, as before is 


 faid, 


Since the Dotvreſe holds of the Heir, 75 un. 
as the Heir holds over of the Lord; the 2% = 
Writ of Right of Dower is directed to ud © 


teſt; and if the Heir be Lord of the 
Manor of which the Wife is to be en- 


dowed, then the Aſſignment is to be by 


— tt 


(a) Recordare is a Writ direſted to the Sheriff to 
remove a Cauſe depending in an inferior Court, 


to the King's Bench or Common Pleas; and is ſ6 
called by theſe Words of the Writ, The Fudge of 


the inferior Court, is commanded to make a Record of the 


Pro eedings in the County Court, and tranſmit the Cauſe 
King's boy 4 | of Record, New Nat. 
Brey, s. A. 16. N | 


Aa 4 the 
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the Heir, with the Approbation of the 
Pares Curie ; but if the Heir be only 


Tenant, and not Lord of a Manor, then 


the Aſſignment cannot be in the Comrt- 


Baron of which the Tenant holds, be- 


cauſe the Writ is not directed to that 


Lord, to give him Authority to pro- 


ceed ; for the Writ of Right was only 
where the great Controverſy happen'd 
between the immediate Feudaries of 
the Manor; and the Dowreſs is Tenant 
to the Heir, and not to the Lord; 
therefore the Writ cannot come into the 
Conrt-Baron, unleſs where ſhe is to be 
endowed of the Manor itſelf, or wherc 
the Lord is Guardian in Chilvalry to 
the Infant, then the Writ ſhall be di- 
rected to the Lord to endow her; and 
this is an Act done by the Lord, as 
Guardian to the Infant, and as annexed 
unto the Eſtate, which falls into the 
Lord's Hands, during the Minority of 
the Infant; but in that Caſe, if the In- 


fant had an Eſtate in Socage-Tenure, 


whereof the Wife might endow herſelf, 
that was an Endowment (a) De 1 
pluis Beale, 2 
* | 


88 ä —_— — 


(a) Dower de la pluis Beate, is that Kind of Dows, 


which is neither of the other Kinds of Dower, vit 
Dower at the Common Law, Dower by the Cuſtom, 
85 Dover 
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If the Heir, or Lord of the Manor, Where 
would not endow the Feme, ſhe may {* 
have a Tolt into the Sheriffs Court, Tolt. 
without any Cauſe ſhewn, becauſe it 3 ; 
was in her own Delay, and where the 11 
Heir had no Court, unleſs ſhe acquieſ- 
ced in the Endowment made by him, 
her only Remedy was to remove it b 
| Tolt immediately; and where the Lord 
was Guardian in Chioalry, and refuſed 
to endow, becauſe ſhe might have 
Dower de la pluis Beale into whatever 

Court the Cauſe was removed, he 
might plead ſuch Title to Dower in 
the Wife, in Bar of his Aſſignment, 
becauſe the Lord was not obliged to 
divide his own Feud, the Wife having 
* a ſufficient Dower to ſuſtain 

ger. 

And in a Writ of Right Patent, the Mhere the 


| | „ Plea to be 
Plea may be removed at the Tenant's," by 


a Recor- 
darc. 


| Dower ad oſtium Eccleſia, or Ex aſſenſu patris, but is 
therefore eontradiſtinguiſned from them by this Ap- 
pellation, De la pluis Beale, ſo called, becauſe where 
there are Lands held by Knight-Service, and ſome by 
Socage- Tenure, of which the Husband died ſeiſed, the 
Guardian in Chivalry may pray that the Wife may 
be endowed: De la pluis Beale, i. e. of the moſt Fair 
of the Lands held by the Socage-Tenure, according 
to the Value of the Third Part, which ſhe claims of 
thoſe Lands held by Knight-Service ; and the Reaſon 
is, becauſe this Knight-Service is for Defence of the 
Realm, and therefore it is pro bono publico, that ſuch 


Service do remain intire, and ought to be fayoured. 
Co, Lit. 39. 6. a 
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Suit, 
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Suit, by a Recordarg out of the Lord's 
Court into the Common Pleas, before 
the Juſtices there; and by the ſame 
Reaſon, it ſeemeth, it may be re- 
moved at the Suit of the 'Tenant, in a 
Writ of Right of Dower, out of the 
Heir's Court into the Common Pleas, 
before the Juſtices there, by a Recor- 
Aare, for good Cauſe; ſed Onare. 
12 Al. And if the Husband do enfeoff a 
Pl. 20. Stranger of all his Lands, and dies, and 
| 3 his Heirs have nothing by Deſcent ; now 
direed to if the Feme be to ſue forth a Writ of 
ile Froffee. Right of Dower, it ſeemeth that ſhe 
ſhall ſue her Writ of Right of Dower, 
directed to the Feoffee ; for after the 
Endowment, the Feoffee ſhall be her 
Lord, and the ſhall hold the Dower 
of him, by Fralty; but before the 
Statute of Sia Emptores, &c. if the 
Husband enfeoff a Stranger of Parcel 
of his Lands, to hold of him ; then 
if the Femme be to ſue a Writ of Right 
of Dower againſt the Feoffee, the Writ 
ſhall be ſued in the Heir's Court, and 
Where to directed to the Heir, for the Seigniory 
zbe Heir. that remaineth in him. 
And fo if the Husbaxd, at this Day, 
iveth Parcel of his Manor in Tail, to 
bold of him, and dieth, the Femme ſhall 
ſue her Writ of Right of Dower, in 
the Court of the Heir of her — 


and againſt the Doxee in Tail, and the 75 ſite. 
Writ ſhall be directed to the Heir. 
But if the Husband makes a Gift in 
Tail, of all the Lands that he hath, and 
dies, and the Feme is to ſue a Writ of 
Right of Dower of that Land, then Whee fie 
her Husband's Heir cannot haye any * 
Court, becauſe he hath but a Seignior Donee, di- 
in groſs; and therefore it ſtands with 2 J 
Reaſon, that ſhe ſhould have her Writ „g. 
of Dower againſt the Donee in Tail, 
directed to the Sheriff, returnable in the 
Common Pleas; and ſhe ſhall have this 
Clauſe in the Writ, Quia B. capitalis 
Dominus feodi illius nobis inde remiſis 
Curiam ſuam. 
Dower is the Conſequence of the Th 
Marriage Contract, which was under- 237 Cen. 
ſtood, that the Wife ſhould have the quence of 
Third Part of the Eſtate, the Husband e 
was ſeiſed of, during the Coverture, to 
ſuſtain herſelf and younger Children, 
during her Life, becauſe ſhe was ſup- 
poſed to be equally concerned in the 
Acquilition. In Knight- Service, ſne had r ut. 
a Third, becauſe one Third was al- 2 
lowed for the extraordinary Burthen of 
the Texant, and one Third for ſuſtain- 
ing the Heir; ſo ſhe always equally di- 
vided with him; but the Heir was al- 
ways to ſet it out; and ſhe was not 


to carve for herſelf, becauſe the Wife 


held 
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held of the Husband's Repreſentative, 
as inferior to the Husband, and conſe- 


quently as ſubject in Tenure to the 


Heir, who repreſented him ; but if the 
Heir did not ſet out according to E- 
quality in his Court, ſhe might apply 
to the Chuuty- Court, and to the King's 
Court, and where the Heir had no 
Court, ſhe may enter a Dominus re- 
miſit Curiam ſnam ; and hereby the 


Writ of Right of Dower was return- 


able into the King's Court ; but if the 
Heir had a Feudal Court, ſhe might 
have had it there ſet out; and then it 
was either aſſigned, and ſet out by the 
Heir himſelf, or by his Pares ; for this 


was an Act that he himſelf might do, as 


Hoa it 


well as his Pares in that Court; be- 
cauſe it was preſumed that he would 


{voi before rather be more Beneficent to his Mo- 


the Sta- 
tute Quia 


ther, than act according to the ſtrict 


Emptores Diviſion required by Law ; and this 


Terra- 
rum. 


Power continued to the Heir, as long 


as the Tenure continued; ſo that he 


had a Power over the Lands, as a Feu- 


dal Lord, before the Statute nia Emp- 


tores, Ofc. ELM. "OL. 
And if the Husband aliened the 


Lands to hold of himſelf, ſince the Feof- 


fee continued Feudatory to the Nuſ- 
band, the Heir was to aſſign Dower in 
his Court; but ſince the Statute, the 

Feoffee 


14 


B. capitali: D uus, &c. be put into the 
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Feoffee holds of the ſuperior Lord ; %% the 
therefore the Heir remits his Court ; E 
and the Writ of Right of Dover is to 
be brought 'in the King's Court by the 
Dominnus remiſit Curiam [nam ; but the 
Tenant in Tail or for Life, &c. did 
after the Statute hold of the Lord; 


and therefore the Heir's Aſſignment of 


Dower continues. 
And ſo if the Huband makes a hoe the 


Leaſe of all his Lands unto a Stranger One 


for Life, and dieth, and the Femme is to by fs 

bring a Writ of Dower againſt the % 
? : gainſt the 

Leſſee, for Life, then it ſeems reaſon- Leſſee for 


able, that the Feme have her Writ of £if* 


5 1 of Dower againſt the Leſſee for 
Li 


fe in the Common Pleas ; becauſe 


that he in the Reverſion hath not any 


Court. 


And altho' that this Clauſe, OQuia Where the 
Writmaybe 
returnable 


Writ, the Lord has not any Court to i the cm- 


hold, becauſe it is a Scigniory in Groſs, 3 


and not any Demeſne Land to hold a (,,;; 


Court, Gc. and then altho' the Lord Quia Ca- 


did never remit his Court, and that 3 


there is not any Matter apparent re- be co in 
maining in the Chancery, to prove #e Vit. 


the Lord's Will, or Aſſignment, to re- 
mit his Court; yet the Writ returned 
into the Common Pleas, before the Ju- 
ſtices there, is good; and they ſhall 

procced 


Of Dower; 
proceed thereupon ; if the Lord hath 
not any Court to hold Pleas of this 
Matter. 
Andthe And it ſeems, that the Lord ſhall 
Lord „ not have his Action againſt the De- 
Aion for mandant, for ſuing the Writ in the 
, Common Pleas, if he hath got no 
re. Court to hold Plea thereupon, and to do 
Right unto the Party. 
Where be But if the Lord hath a Court to 
* hold Plea, then he may have a Prohi- 
zo. bition to the Juſtices of the Common 
Pleas, that they do not proceed upon 
the Plea, otherwiſe not. Quære de 
Where a When the Husband, being Lord, aliens 
Pom: Lands to hold of the ſupream Lord, of 
Curiam Confequence they are no more Atten- 
c is dant to his Court; and therefore 
"mp there is implied a Dominus remiſit Cu- 
riam ſuam; ſo that no Action lies 
for the Heir, for bringing the Writ in- 
to the King's Court, ſince the An- 
ceſtor remitted his Court, by ſuch Alie- 
nation; and no Action lies by the 
 Meſne Lord; becauſe the Title of the 
Il ife begins before the Tenure aroſe to 
him; for the Wife's Title ariſes from 
the Seilin of the Husbaud, which was 
preceding the Alicnation, whereby the 
Alienee is attendant upen the next 
Lord, and by Conſequence, the Court 
2. Js 


366 


os 


the 
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is remitted to the Crown by Aliena- 


tion. 


And this Writ of Rig be of Dower, Where a 
lieth where a Femme is bo. ele of Par- Wife is 
cel of her Dvever, and ſhe would de- 5. 
mand the Refidue againſt the ſame her Dower, 


Tenant, and in the ſame Town; then 5 , l, 


ought to ſue this Writ of Dower ; x * 
for the Words of the other, iz. unde _ of 
nihil habet, will not ſerve, becauſe that . 
ſhe hath received Part of her Dower ; 


and therefore, of Neceſſity, it behoves 


her to fue this Wr't of Right of Dower, 


to recover the Reſidue; and the Writ 


ſhall be directed to the Heir, or to his 
Guardian, if he be in Ward, as a Writ 


of Right Patent ſhall be, &c. 


The Reaſon of this is, becauſe the 4% the 
Pofleflory Writ, as the Writ Lade nil — 
habet is, . demand the whole Dower © 
of the whole Eftate of the Husband ; 
and that Poſleflory Writ ſhe can have 
but once; therefore if ſhe omits out of 
the Writ of Unde ml habet any of 
the Lands which the Husband was ſei- 
ſed of, during the Coverture, ſhe is put 


to ber Writ Is: Right of Dower quoad V, Where 


the Lands. or by 
And if a Fee loſes her Land which Peta, 


the holds in Dower by Default in 222 
Precipe quad reddat ; yet, according jy, ef 


toiths Opinion of: ſome. Men, ſhe ſhall Right of 


have Dower. 
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have a Writ of Right of Dower ; but 
it ſeems by the Equity of the Statute 
of Meſt. 2. c. 4. That if a Feme loſe, 
by Default, the Land whereof ſhe hath 
had Dower, that by that Statute ſhe 
may have a Qnuod ei Deforciat, to re- 
cover that Land; and before the Sta- 
tute, ſhe had no Remedy to recover 
the Land, but only in an Action of 
Di ſceit, if ſhe were not ſummoned. 
| Tenart At Common Law, if Tenant for Life 
2 was barred in the Peſſeſſory Action, he 
a Paſſeſſoy never could have the Action Droitural; 
Aeon, but if he was barred of his Seiſin, as 


could not 


have a he was in the Poſſeſſory Action, he was 
Droitural barred of his Right for ever; and the 
Gm, Reaſon is, becauſe no Body could have 
Law. a final Judgment to Perpetuity, to put 
the Lands in Peace, by the very Te- 
nant, or Tenant in Fee: ſimple of thoſe 
Lands, and that bound the Right for 
ever againſt all Perſons, even againſt 
all Strangers that did not Claim within 
the Year and Day; but Tenant for 
Life of Lands, claims the Seiſin only, 
therefore whatever barred the Seiſin, 
was a Bar to their Right, ſince they 
had not a meer Right, diſtinct from the 
Seiſin; and therefore, if even the Te- 
nant in Dower was barred by Default, 
in a Writ of Dower, Unde nihil habet, 
the was perfectly barred thereby, be- 
3 cauſe 


Df Dower. 


cauſe the Bar to her Seiſin was a4 Bar 
to her Right; but if the Lands were 
omitted in the Writ of Dower unde 
nihil habet, the Judgment in the Writ 
could be no Bar quoad the Dower in 
thoſe Lands, becauſe the Judgment 
was not concerning the ſame ; but as 
to the Lands mentioned in the Writ, 
Judgment by Default was a Bar, 'till 
helped by the Statute of JY:ft. 2. c. 
4. which gives the Cuod ei Deforciat. 

And if the Femme hath Dower, and x, 
loſe the fame by Afize, or Action Ine ber 
tried, it ſeems ſhe hath no Remedy but tes 4 
by Attaint; for it ſeems ſhe ſhall have Remeqy is 
no Remedy to recover by a Writ of 4ttaint- 
Right of Dower, becauſe ſhe had the 
Land once aſſigned to her in Dower ; 
and ſhe was in Poſſeſſion of the ſame ; 
ſo that the Title was executed, and ſo 
ſhe ought to ſue an Action of her oon 
Poſſeſſion, if ſhe be afterwards de- 
forced. | 

For the Statute extends only to E- The Reas 
ſtates for Life, or in Dower, where the ſen. 
Tenants loſe by Default, and not 
where they are barred by Judgment, 
upon the Merits of their Cauſe. 

And after the Plea removed into the The Pro- 
Common Pleas, the Proceſs is then a 0 io 
Grand Cape, and a Petit Cape; and in aca 
the Heir's Court, the Manner is to make a 


Bb Proceſs 
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70 
7 Proceſs in the Nature of a $47411071s, and 
of a Grand and Petit Cape; and the 


Writ to the Heir is thus, 


ve fine dilatione plenum rectum teneas B. 
Writ. que fuit uxor C. de tertid parte decem 
acr. terre cum pertinent. in W. quam 
clamat tenere de te in dote per liberum 
ſervitium tertiæ partis units denarii per 
Annum, 4 omni ſervitio quod ei de- 
Forciat, 
Dower f And alſo a Feme may have a Writ 
a Moiety. of Right of Dower of the Moiety, ac- 
cording to the Uſage of Gavelkind, 
where ſhe hath received Part, and is 
deforced of Part. | 
Where di- And alſo it appeareth in the Regi- 
re ter, that the Feme ſhall have a Writ 
of Right of Dower directed unto the 
Heir himſelf, where he himſelf de- 
forceth her of the Profits of an Office, 
and the Writ is thus, 
The Form REA A. ſalutem. Pracip. tibi quod 


rg plenum rectum teneas B. de tertia parte 


Dower, exituum provenientium de CuſtodiaGaole 


to the N. : | . : 
Heir for Abbat ic Weſtim. & de tertia parte trium 


the third Rodarum terre units Rode prati, G 
Part. redditus tot per Aunum G lagenarum 


cerviſiæ vel tot ferculorum per Diem oel 


per ſeptimanam vel per Aunum cul 
pertinentiis in villa Weſtin. quas cla: 
mat pertinere ad liberum non 
8 vals 


REX A. ſalutem. Pracip. tibi quod 


„ 


l 
VE 
42 7 
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ſuum quod de te tenet in dote G 
tenere clamat de te in liberum ſer- 
oitium inveniendum tibi tertiam par- 
teln Cuſtod. Pro Cuſtodia Gaolz Præ- 
dict. & portæ ejuſd. Abbatiæ pro omni 
ſervitio quod ipſa deforciat, Ge. Vide 
15 Ed. 3. Dower 81. 


Dower demanded of the Profits com- The Pro- 
ing from a Fair de N. 11 El. 3. Dow. =] a 
85. C. Lit. 3 2. Dower is demandable 
of the Moiety of Stallage, coming from 


the Fair of D. and good, without 


ſaying the Moicty of the Profits of 


Stallage, for Stallage is a Profit. Ra. Ent. of stal. 

234 De tertia parte exit. & profic. lage. 

de quodam mercato quolibet anno in 

feſto. S. Mich. 12 Ed. 3. Dower may be 

well demanded of the Third Part of the 

Profits of a Bailift's Office, Parker. Of 

Cc. without demanding the Third Part 

of the Office, becauſe entire; dubita- 

tur in the Office of F. v. 45 Fd. 3. 

Dower 50. where the Peme is endow'd 

of the Third Part of the Profits of a of Mii. 

Mill, and had the Frechold of the . 

Third Part of the Mill in her. 21 Ed. 3. Dower, 

51. Dower, of the Third Part of the Pl. 3 H5: 

Office of the Marſhalſea. Cs of 
And by the Writ it appeareth, that pero 

the Feme ſhall have a Writ of Dower appendant 


et what is appendant, or appurtenant 2"* 4 


purtenants 


1 to 
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to the Land which ſhe holdeth ig 


The Writ 
De Qua- 
rentina 
Habenda, 
coben it 
lies. 


That it is 


a Writ 


Vicoun- 
tiel. 

By what 
Statute 
Leven. 


Dorer, if ſhe be deforced thereof, 


Ok a Urit De Quarentina Habenda, 


The Writ of Onuarentina Habenda, 
lieth where a Man dieth ſeiſed of a 
Meſſuage and Lands, and immediately 
after the Death of the Husband, the 
Heir, or he who ought to have the 
Lands after his Death, will put the 
Wife out of the Meſſuage, Oc. then 
the Wife will have this Writ; for by the 
Statute of Magus Charta, cap. 7. the 
Mife ſhall remain in the Capital Meſ— 
ſuage after the Death of the Husband, 
forty Days, if it be not a Caftle, and 
that Writ is Yicountiel, and ſhall be di- 
rected to the Sheriff, and he ſhall hold 
Plea thereof. 

This Writ was given by the Statute 
of Mazna Charta, c. 7. and therefore 
the Statute is recited in the Writ; and 
it was for the Time which the ie 
was to continue in the Hsband's Houle, 


and until ſhe had got an Aſſignment of 


her Dower ; and that the unnatural 
Heirs ſhould not turn her out imme 
diately ; therefore the Writ is Ficoui— 
tiel, that the Sheriff might reſtore her; 
in Caſe ſhe was put out before the fot- 
ty Days were ended. | 

And 


And upon that Writ, te Sheriff ſhall 
award P. oceſs againſt tie Pa ty, to 
B b 3 como. 


And the Writ is in this Form, 1 

REX vicecomiti ſalutem, or, balſivis Th*Form 1 

(ms ſalut. Ex querela B. quæ fuit wor Wrie. * 

D. accapimus quod cum in Marna i 
Charta de libertatibus Augliæ conti- Mi 

netur, quod ovidue maneant in capitali 4 
Meſſuagio maritorum ſuorum per dies 40. 1 

niſi Meſſuag. illud caſtr. fit, infra I 

quod tempus dotes ſue afſhenentur eiſ- ll 

dem, & quod interim habeant rationahi- 3 

lia eftoveria de bonis eorundem, J. de C. F 

ipſam B. ffatim poſh mortem preditt. | 

F oiri ſui, de capitali Meſſuag. quod fuit \* 

} ejusdem D. in H. licet nec caſtrum fit, 1 
nucec dos ei aſſignatu fuerit, violenter ejecit, 1 

6 ipſa eftoveria ſma de bouis e juſd. 7 
D. percipere non permittit, ad ipſiiis 'F 
B. dammuim non modicum & grava- 1 
nien, & contra tenorem chartæ prædictec, it 
6 quia prefat. B. injnriari nolumns 0 
ii hac parte vobis præci pins, quod 1 
oocatis coram vobis partibus predict. G 11 
| auditis hinc & inde carum rationbes 0 
' © cidem B. plenam & celerem juſſtiti am inde 1 
eri faciatis juxta tenorew charts pra- i 
1 dictæ, ne pro defeitu juſtitis querelq f 
: ad nos venerit, Teſte, Gc. 4 
" i; 
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How the come and anſwer the ſame, and ſhall 

Sheriff to : 

demean not ſtay until the County-Court be 

bimſelf holden; for this Writ is a Commiſſion 

thereon. to him, and upon the ſame he ſhall 

immediately make Proceſs to anſwer, 
c. within two or three Days, accor- 
ding to his Direction; and thereupon to 
proceed as Juſtices ſhould do in a Com- 


miſſion of Oyer and Terminer, Gc. 


Dower unde nihil Habet. 


A Writ oo A Writ of Dower ande nihil habe, 
l Dower  lieth in Caſe where a Woman taketh 
i il Haber, a Husband who is ſole ſeiſed of Land: 
| _ whereit or Tenements, to him and his Heirs, in 


'q his Body; or if the Hyusband, during 
his Marriage, be ſolely ſeiſed in Fee- 
ſimple, or Fee-tail of ſuch Eſtate, that 
the Iſſue begot between him and his 
Wife, may inherit the ſame; then if 
the Husband doth alien the ſame, or 
dicth ſeiſed thereof, or be diſſeiſed and 
dieth, his Wife ſhall have a Writ of 
Dower uude nihil habet, againſt him 
who is Tenant of the Freehold of the 


by Knight-Service of the Land. 


And 


er Fee-ſfimple, or to him and the Heirs of 


Land, or againſt him who is Guardian 
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And the Form of the Writ is thus, 


REX vic. ſalem. Mandamus vobis The Form 
uod juſte & ſine dilatione redd. B. que ibi 
uit uxor C. rationabilem dotem ſuam, Latin. 
que ei contingit de tenemento quod uit 

predift. C. quondam viri ſui in N. 
unde nil habet, ut dicit, & unde que- 
ritur quod A. ei deforciat, & miſt, 


Oc. 


Note; Altho' the Writ be conditio- Peman. 
9 | k | | dant not 

nal, miſs fecerit, tunc ſiumnoneas, yet jound ts 
the Demandant is not bound to ac- accept the 
cept the Tender in pais ; for then ſhe Marwan f 
ſhould loſe her Damages for the Time 
paſt; nor is the Tenant bound to tender 
it there; and yet he may plead in the 
Common Pleas, tons temps priſt. 11 H.. 
62. 11.440 4h 

It is plain the Miß cannot have Da- From what 
mages but from the 'Time of her De- hor Seay 


mand, becauſe the 'Tenant of the Land dan 10 


cannot ſet out the Dower, till the babe Da- 


Feme be there to accept it; and there- "5" 


fore when the Writ of Dower comes 


to him, he is not bound to ſet out the 
Dower ; becauſe the Dorwreſs is not 
with the Sheriff to accept it : Indeed, 
if ſhe comes with the Sheriff, it will 
make a Demand in pais, from thence 
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e, to recover her Damages in the ſame 
Ne Manner as if ſhe had made her Re- 
evays rea Queſt before the Writ brought; but if 
4% Aſhe has not made ſuch Demand i pais, 
the Defendant may plead touts temps 
priſt, ſince, as it is ſaid, he is intitled to 
the Profits, till Default; but he can- 
not plead tout temps priſt, againſt her 
after an Eſſoin caſt; becauſe by that, 
bis Delay appears on Record, 


And againſt the Guardian the Writ 
is thus, | 


TheForm Præcipe A. cuſtod. terre J. quod red. 
of the dat, Oc. B. que. fuit weor D. Ge. 
gainſt the 9 H. 5. 4. Note 13 Ed. 3. Brev. 242. 
Guar- if he be Guardian of the Land and 
an. Body, he ought to be named ſo in the 
Writ ; otherwiſe it ſhall abate. 18 Ea. :. 

Brev. $32, 
That be is Becauſe if the Dowreſs do not name 
Ar Gur. him Guardian of both in the Writ, ſhe 
dian, does not intitle herſelf to the Action 
againſt him; for he is not to ſet out 
Dower for her, but as Guardia of the 

Infant. | 

Ougbt to And note; She ought to make him 
feew c, Heir by the Writ to him that was laſt 


Heir ſeiſed. 11 Ed. 3. Brec. 471. becauſe it 


ka the Writ be brought againſt the * 
: 


from him. 
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of the Aſſignee of the Husband, unleſs 
ſhe ſhews that the Tenant is Heir to 
the Perſon that was laſt ſeiſed, ſhe does 
not intitle herſelf to an Afſignment 

Otherwiſe where ſhe is endowed ad 
oſtium Fcclgfte, it is thus, 


Precipe A. quod redd. B. que fuit Pracie of 
ur C. cent. acr. terræ, cum pertin. Mum 
in N. de quibus prædict. C. quondaim Ycaefin. 
vir ipſius B. eam dotavit ad oſtium Ec- | 


cliſiæ, quando eam deſpon{avit, unde nil 
habet, Oc. on. | 


And if ſhe be endowed De aſfſenſu * 
patrts, then thus, 


Præcipe A. quod reddat B. que fnit Ex aſſen. 
2 „„ ſu patria. 
uxor C. cent. acr. terra, c. de quibus 
pradift. & filius & hares ipſius A. 
quondam wviri ipſius B. de aſſenſu & vo- 
luntate ipſilis A. patris ſui, eam dota- 
dit ad off. Eccleſiæ, unde, Gu. 


And the Writ of Dower ande nihil Dower 


habet, may be ſued in the County be- m_— 
tore the Sheriff, by a Juſticies, and a may be 
Miſe ſhall be endowed of an Advow- fi 2 


ſon, Villains, Commons, Gc. and of Sheriff by 


other Profits and Liberties of which . Joti- 
her Husband had any Eſtate of Inheri- ** 


tance, 


tance, which Eſtate the Iſſue, betwixt 
them, by Poſſibility, may inherit, Oc. 


And the .JVife may ſue a Writ of 


Lands or Tenements in London; and 
the Writ ſhall be directed to the Mayor 
and Sheriffs of London, and it ſhall 
be {ach : 


Procips NEA majori G vic. Lond. ſol. Pre- 
Sheriffs, CIP» £0bis quod Juſticiatis A. quod juſte 
of Low O fine dilatione & ſecund. couſuct cio. 
den. noftre Lond. redd. B. que fuit nor 
C. rationabilem dotem ſuam que ei con- 
tigit Oc. in Lond. G Puſticiatis D. 

' quod juſte, &c. & ſecundum, &c. reddat 
eidem B. rationabilem Gc. in eadem ci- 
vitate unde ni bil habet, Gc. ut dicit, 
Cc. & unde queritur quod preditt. A. 
D. ei deforciant, ne amplins, c. Teſte, 


Oc. 


Deter in And by that it appears, that a Wo- 
_— man ſhall have a Writ of Dozer in 
deal Te. London againſt ſeveral Tenants by a 
pantss ſeveral Juſticies in the Writ, as well 
as ſhe ſhall have the Writ of Dower 
againſt ſeveral 'Tenants by ſeveral Pre- 
ctpe's, and all in one Writ, and the 
Proceſs is Summons, Grand and Petit 

Cape, in the Common Pleas 


A. brought 
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A. brought Dower againſt B. de li- One c. 
| not have 
hero tenemento in C. & D. B. appear-,,,, wn. 
ed; and before Plaint made, ſhe brought of Dower 
another Writ in the ſame Vill; this hitte 
Writ ſhall abate, though no Plaint 2 wu 
was made beforc ; for by Shard, one the ſame 
ſhall not have two Writs of Dower jj, 
unde nihil habet, againſt the ſame Te- ſpall abate. 
nant, in the ſame Vill, if it be not 

upon Special Matter; as if the Tenant 
purchaſe other Lands, after the firſt 

Writ, whercof ſhe is dowable. 11 E. 3. 

Brev. 476. Otherwiſe it is of an Aſſize. 

39 Fl. 6. 12. 

The Writ of Dower being returnable ene 
before Fuſticiartis reſident. the fiiſt Pere may 
Writ is depending at the Time of the 8 92 85 
ſecond Writ purchaſed; and therefore 

it may be pleaded in Bar thercof, if 

they both relate to the ſame Lands; 

but in the Caſe of the Aſſise, if the 

firſt never be returnable before the 

Juſt. itinerant. the Commiſſion is at an 

End; and a ſecond Writ may be brought 

at the next A/Jizes, ſince the firſt can- 

not be ſaid to be pending. 


Df admealurement of Oower, 


The Writ Wl 
The Writ of Admeaſurement of Dow- it f 
er lieth where the Heir, when he is Admea- 


os -C ſurement 
within Age, endoweth the Wife of more of Pont, 
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Who may than ſhe ought to have Dower of, or 

bave if. if the Guardian endoweth the Wife of 

more than of a Third Part of the Land 

of which ſhe ought to have Dower, 

then the Heir at full Age may ſue this 

Writ againſt the Ve; and thereby ſhe 

ſhall be admeaſured, and the Surplu— 

ſage ſhe had in Dower, ſhall be re. 

ſtored to the Heir; but in ſuch Caſe, 

there ſhall not be aſſigned a-new any 

Lands to hold in Dover, but to take 

from her ſo much of the Lands as ſur- 

paſleth the Third Part whercof thc 

onght to be endowed; and he need not 

ſet forth of whoſe Aſſignment ſhe holds. 

17 Ed. z. 66, a View is not grantable on 

this Writ 17 Ed.3 67, cont. adjudg'd, 78 E. 

Ha, 3- 29. and it ſeems that the Heir within 

The He Age, ſhall have an Admeaſurement if 

Ae... Dower of his own Aiſignment. 7 E. 3. 

| Admeaſurement B. but if the Heir, at 

h full Age, aſſigns Dower, he ſhall not 

ſult Ae have this Writ againſt his own Aſſign- 
half not. ment. 6 H. 3. Admeaſurement 18. 

Fihere the And if the Heir within Age, before 

Guardian the Guardian enters into the Land, do 


to the Heir | : 
foall have afſign to the Wife more Land in Dower 


the Writ. than ſho ought to have, then the G 
dian ſhall have the Writ of Admeaſure- 
ment againſt the Vie, by the Statute 
of Meſt. 2. c. 7. and if the Guardian 
brings the Writ, and does purſue it 
againſt the Wife, yet the Heir at a0 

1 - U 
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full Age, by the ſame Statute, ſhall 
have the Writ of Admeaſurement of 
Dower againſt the Wife. 
And the Writ is Picountiel, and ſhall 
be ſued in the County before the She- 
riff, and is thus : | 
NEN vicecomiti ſalutem. Oueſtus eſt TheForm 
 nobis A. filius & heres B. quod C. quæ thereef. 
fuit uxor prædict. B. plus habet in do- 
tem de libero tenemento quod fuit præ- 
dict. B. quon dam viri ſui, in N. quam 
here debet, & ad ipſam pertinet habend. 
ideo tibi precip. quod juſte, &c. admen- 
ſurari facias dotem illam, ita quod pre- 
dict. C. non habeat plus in dotem de hæ- 
red. praditd. A. quam habere debet & 
ad ipſam pertinet habendum ſecundum 
rationabilem dotem ſuam, & pradifius 
A. habet de dote illa id quod here de- 
bet & ad ipſam pertinet habendum ne 
amplius, &c. Teſte, Gc. 5 
The Writ of Admeaſurement lieth uu 
upon the Aſſignment of Dower by the 1 lieb 
Heir, within Age, or his Guardian ; Ie 
becauſe any Act of ſuch Heir cannot 12 
intitle her to more than is due by the 4 the 
Law; and by Conſequence a Writ of — A 
Admeaſurement muſt lie, and there | 
was no View in this Writ ; becauſe it 
proceeded on a Suppoſition, that it had 
been viewed, and found to be more than 
a Third Part; and therefore to have 
allowed 
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allowed a View afterwards, in order to 
fee ſuch an Error, was to ſuppoſe that 
the Writ had originally no Foundation; 
Were iti, and it was Vicountiel, becauſe it was 
Vicoun- preſumed the firſt Aſſignment was in 
iel. the Court of the Heir; and if there 
was any Miſtake there, it was to be rec- 
tified in the Court of the Sheriff. Vide 
13 E. z. Admeaſurement 17. Yet Bratton 
Where it is ſays, it ſhe hath Lands in Dower in 


coram 


uſticia- 3 
Jo coram Fiiſticiariis; and note, there the 
Tenant ſhall have ſeveral Writs. 
All the f * 7 (+ "A 4 4 
fai, So note , In every Writ of 4d 


be named, WeAſurement, all the Land which he 
hath in the ſame County, ſhall be nam'd 
and admcaſur'd. 


Mhere Secondly, If he hath Lands in ſeve- 


there are 


55 be feve- ral Counties, there ſhall be ſeveral Writs 


ral Writs. and ſeveral Extents of the whole Land, 
whereof the Party died ſeiſed; and it 


ſeems he may have one Coumt and one 


Admeaſurement. Ougzre how it ſhall be 
made. 13 Ed. 4. Admeaſurement 17. 
yet note 7 R. 2. ibid. 4. the Defendant 
was put to anſwer, notwithſtanding thi 

| Exception. 

Tbe Rea- 

fon why coram Fuſticiariis, where the Lands are 
the rt in ſeveral Counties, is, becauſe the She- 

ram Ju- riffs of two Counties cannot ſet out. a 
fticiariis. perfect Dower ; for they cannot mect 

1 out 


divers Countries, there it ought to be 


'The Reaſon why the Writs muſt be 


TM 


Ken 
a JD 


out of their Cities, in order to do it; 
and the Dower might have been Right 
in the whole, though it was out of Pro- 
portion in one of the Countics ; there- 
fore there is no correcting Dower ſet 
forth in two Counties, nor conſidering 
it whether juſt or not, but only by con- 
ſidering it coram FJuſticiariis ; but the 
Tenants muſt have ſeveral Writs, be- 
cauſe an Inqueſt muſt be taken before 
the Juſtices in ſeveral Counties; but 
tho' there be ſeveral Writs, yet the 
Count muſt be upon them all, becauſe 
the Queſtion before the Court, is touch- 
ing the Aſſignment of the Dower, 
which is one entire Thing; and there- 
fore the Judgment muſt be of the Aſ- 
ſignment upon all the Writs, tho' the 
Inqueſt muſt be ſeveral upon each of 
them. It ſeems the T-queſts muſt be 
taken in every County, where the De- 
fendant is dowable, of how much more 
bor leſs than a Third is aſſigned in every 
County; and upon comparing all the 
Inqueſts returned, the Juſtices are to 
give Judgment, that the Heir ſhould 
recover thoſe Acres that were over aſ- 
ſigned, and by the Conſequence of that 
Judgment, the Defendant will hold the 
reſt as a reaſonable Dower. How the 
And, it ſeems, that in the Chunt the Corcle- 
Concluſion is, Et inde producit ſeftam lu 


2 the Count 
Mn ft be. 


. . 
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G petit admenſurationem Gc. as in the 
Count of Admcaſurement of Paſture ; 
and if the Dowreſs can plead nothing in 
Bar of the Admcaſurement, her Man- 

How the ner of pleading is, Venit & Defendit 
228 eim & injur quando, Cc. & concedit 
admenſurationem pred. fieri, Oc. ideo 


ward of 


| tho Writ. ties) quod afſnmptis ſecum 12 lib. & 


legal. Tomi nibus, c. per quos, Oc. qui 
nec, Oc. in e er ſua acce- 
dant ad preditiam terram admenſu- 
randam, & quod per eorum ſacr um ad- 
menſurari faciant terram illam, ita 


plus in dotem, quam ad ipſam pertinet 
habendum, ſecundum dotabilem dotem 
ſuum, & admenſurationem quam, (5c. 
Scire facias hic tali die ſub ftgillo, Ge. 
ſigillis, Ge. 


When the Writ is returned, it is en- 


tercd up in this Manner, 


How PER quod prædi tins vic. adtunc © 


the En- -; - Ms Too f 
try is to i bidem admenſurari fecerit terr. illam, 


de, when zam per diſcretionem ſuam, quam per ſa- 
Fond] cr um 12 prob. & legalium hominum ad 
ed. Hoc jurat. qui dicunt ſuper ſacramentum 
fur, quod in villa de H. x. acræ terre 
ſunt aſſignatæ pred Defend. plus quan 


illa habere debet, & plus quam ad ip. 


nabilem dotem ſuam, and then the Judg- 
ment is, Cuod (the Heir) recuperet x. 
acras terre pradittas, And 


The a= præceptum eft tic. (of the ſeveral Coun- 


quod preditt. Defend. nit Heat in illa 


ſam 2 habe udum ſecundum ratio- 
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And where the Lands are in ſeveral c 
Counties, there are ſeveral Inqueſts, and — 
one Entire Judgment; for the Number 
of the overpius Acres are contained in 
all the Inqueſts. Raſtall's Entries, Ad- 
meaſurement de Paſt. fol. i. 
And for the Guardian, the Writ is 
thus, 


Opeſftus oft nobis A. Cuſtor terre & he- Virit fbr 
red. C. quod B. que fuit uror præditt᷑. 2 Ouer: 
C. plus habet in dotem ipſius, &c. ita 
| quid ton habeat plus in dotem, Oc. & 
| quod predift; Cuſlos hubeut, Gti he am- 
plins, Cc: Tefte, G. 


And when the Plea is in the Coun- ui, a 
wy, the Plaintiff may remove it with- Plainif 
out any Cauſe ſet forth in, the Writ ; 0 rome = 
and the Defendant may likewiſe re- S, 
move it without any Cauſe in the Writ, Kis 
as in Replevin. , : 3 
And if the Writ be removed into The Fre 
the Common Pleas; by a Pone, and aſe, ani 
Proceſs be awarded againſt the Defen- the 44 
dants; according to the Statute; which ee 
| is Summons; p Fern, and Diſtreſs, Kale, © 
Sc. then the Sheriff cannot make the 
Admcaſurement, but to extend all the 

Lands, particularly, and to return the 

ame into the Common Pleas; and 

Ce there: 
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thereupon the Admeaſurement thall be 
made by the Juſtices. 

And if the Guardian aſſign for Dow: 
er to the Wife, more than ſhe ought 
to have, and afterwards grants over 
his Eſtate, his Aſſignee ſhall not have 
a Writ of Admeaſurement. Note theſe 
Points following are well reſolved. 

Where te Firſt, If the Guardian aſſign Dower, 
gh ” and grants over the Ward, the Grantee 
Writ. hall not have Admeaſurement. 

Where the: Secondly, If the Anceſtor aſſigns Dotv- 
Heir, and er, and. dies, the Guardian of his Heir 
Gua, hall never have Admeoſurement, but 


| Cuardian: 


late 1. his Heir ſhall have it; but this ſeems 


to be in Caſe where the Anceſtor was 
+ -.-. Within Age at the Time of the Aſſign- 
ment, 


| Pere the Thirdly, Where the King ſeiſes a 


1. 


Paarl. ard, to which he hath no Right, the 


ta * Guardian ſues an Ouſter le main, and 
has it, /alva dote, it ſeems, in this Caſe, 
the Guardian ſhall have Admeaſure- 


3 ment; otherwiſe it is of the Aſlignee 
Where the or Grantee of the King. 7 R. 2. Ad- 
Heir foal meaſurement 4. Note there allo, if the 


— ot Di lei ſor endow the Wife of more than 


The Rea- Q Third Part, the Heir mall have an 
fon why Aſliſe. | 


theGrantee 


may hace The Reaſon 1 is, Lb the Grime 


it, and nt comes in under the Guardia, and there- 


i 27 ful fore is bound by his Acts; but if the 5 


Age. 


, OR NO TO Ü. OLI WO 2” SOS 
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be of full Age, and aſſigns Dower; and 
dies, his Heir ſhall have no Writ of 
Admeaſurement, tho' he aſſigned too 
much, becauſe' he is bound by the Act, 
of his Anceſtor; but if the Heir be 1 
within Age, and aſſigns Dower, and be within 
dies, his Heir being of full Age, he te 4 
ſhall have a Writ of Admeaſurement, 
becauſe his Anceſtor was not bound b 
his Act, during the Minority; but if 
the Heir be within Age, when he af- 
ſigns Dower, and dies, leaving an Heir 
within Age, ſuch Heir ſhall have an 
Admeaſurement when he comes of full 
Age, when he may be thereby bound; 
and the Guardian ſhall not have there- 
by a new Admeaſurement during the 
Minority, becauſe he muſt take the E- 
 F fate in the Condition the Anceſtor left 
It, tho' ſuch Aſſignment of the Anceſtor 
| wasto the Prejudice of the Guardian. 
And if the Diſſeiſor endows the Wife gre 
„of more than a Third Part, the Heir pay pau 
mall have an Aſſiſe, becauſe he had no 25 Af. 
„ Right to aſſign Dower, and therefore 
the Wife does not come in under a Per- 
i | {on who had Power to make an Aſſign- 
ment, quoad that Part which is more 
2 | than her Dower; ſo that in that, ſhe 4 
s looked upon as a Diſſeiſor; and by 
„ | Conſequence the Heir may have an . 


* ler 1 
Tea And 
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Where the And ſo if the Heir, within Age, af 
0 bes ſigns to the Wife more in Dower than 


a Writ of ſhe ought to have, Oc. the Guardian 


20 „in Right may have a Writ of Admea- 


Dower, ſurement ; but if he Grants over his E- 


but net bis ſtate, his 4ſſignee, who is Guardian in 
Hens. Fact, ſhall not have the Writ, becauſe 


it was a Thing in Action given to him, 


and the Heir ſhall have a Writ of Ad- 
meaſurement of Dower for Dower aſ- 
ſigned in the Time of his Anceſtor; 
hoc videtur, if the Anceſtor was within 


Age at the Time, Ge. f 


Where the And if a Moman be endowed in 
Heir ſhall Chancery by the King, the Heir ſhall 


bave th ; 3 
; have a Writ of Adincaſure ment againſt 


and the her, if ſhe has more aſſigned unto her 


8 for Dower than ſhe ought to have. If 


by Aſiſe, upon Recovery of the Third Part in 


but by Sci- Dower, the Sheriff aſſigns a Moiety, 
re Hela, the Tenant hath no r Kon 
the Sheriff by Me, but he may have 
a Scire facias to aſſign Dower de 100. 
23 N. 2. Execution, 165. Vide 21 Ul. 
37 
Due: Dower aſſigned by the Infant, more 
yer ro be than was neceſſary, ſhall not be avoid- 
Tan,“ od by Entry. Vide 10 Ed. 3. 21. Dow 
er ſhall not be admeaſured by a Writ 
of Dower, 19 Ed. 3. Quare Inpe dit, 


154. | 
34 be 


E = ̃ ÿ A a „ - 2 aa Py — 


Df Dower. 389 
The Reaſon is, when the Feme re- Dee the 
covers Dower, and the Sheriff aſſigns it , 
by Award of the Court, and by the In- , Weng 
queſt of twelve Men, the Sheriff is no * Prog 
n tho' he aſſigns more than a bare 
her Share, ſo that the Heir can have A. 
yo Aſſiſe againſt him, but he muſt ap- 
ly himſelf to the Court for a new 
. ; and therefore muſt call in the 2, 7. 
Tenant in Dower, by Scire facias, nan to be 
And when the Heir aſſigns, during his (4. 
Minority, more than is neceſſary, he Tr 
cannot, at his full Age, avoid it by 
Entry, becauſe Part is well aſſigned, 
ſince ſhe was intitled to ſome Dower, 
and conſequently he cannot avoid, but 
quoad the Overplus, and ſuch Overplus 
cannot be diſtinguiſhed till it be all- 
meaſured, 
_ Secondly, This Aſſignment was ſup- 4» 4ſfien- 
poſed to be done with the Approba- Tem of 
tion of the Pares of the Hcir's Court, fad to 
and ſo could not be avoided without be 4ne 
an Inqueſt ; but if the Nye brings a * | 
Writ of Dower, and the Dower be ſet avvided 
out under the Direction of the Court, 2 by 
the Heir ſhall not have Admeaſure- TP 
neut when he comes af full Age, be- 
cauſe it is ſyppoſed the Court will take 
Care of the Intereſt of the Infant; 
therefore its Act cannot be impeached, 
tho the J/ife had thereby more than 
Se; ſhe 
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Whether the ought T but Quære whether the 


5 5 : ; | 6 133 . 
ea, wat Heir may not have a Scire facias, if 


* 


a Scire the Sheriff has ſet out more than he 
e! ought ; and if the Guardian do aſſign 
ſanding Dower more than ſhe ought to have, 
an Inqueſt. the Heir, during his Nonage, ſhall not 
have a Writ of Admeaſurement; but if 
he himſelf does, c. then it ſeems rea- 
ſonable that he himſelf, during his Non- 
age, may have the Writ of Admeaſurc- 

8 ment of Dower. Ongre tamen. 
rg But if the Mife, after the Aſſignment 
the Tenant Of Dower, do improve the Land, and 
in Dower, make it better than it was at the Time 
3 1 of the Aſſignment, an Admeaſurement 
ber by Ad- does not lie of that Improvement. 14 
=_ H. z. Admeaſurement 10. 13 E. I. ibid. 
157. but if the Improvement be by 
Caſualty, as a Mine of Coals, or of 
Lead, which are in the Land, Ge. 
which have been occupied in the Huf- 
but ſhe ſhall not dig new Mines, for 

that would be Wage. 
'4 Diff The Diſtinction, touching the Mine, 
3 ſeems to be this, That where a Mine 
fler is not open, ſhe cannot work it at all, 
Sorts of becauſe it will be Waſte; if it be open, 
Improve- and in Work, it ſeems to be only a ca- 
5 Co. fol. ſual Profit; and a caſual Profit ſhall 
iz not avoid an Aſſignment, or be ſo ad- 
meaſured as to vacate it, ſince it 5 
0, 


band's 'Time, the Doubt is the more; 


— —— 5 — 
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not certain to continue during the. Life 
of the, Dowreſs ; and therefore not to 
be camputed into. the Value of that 
Part Which ſhe poſleſles, unleſs the Va- 

lue was cocxtenſive with the Eſtate 
which ſhe is to have in it, 

And if the Anceſtor dieth ſeiſed, and u- 
the Husbarnd die before he entereth in- 5 
to the Land, yet the Mie ſhall be en- tho" the 
dowed, tho' ker Hnsband had but a /“ 
Poſſeſſion in LW. Peſiſſon. 
But a Man fhall not be Tenant Aliter of 
by the Curteſy of Land, if the Ve; 2 
had not a Poſſeſſion in Deed, if it be A _ 
not in Special Caſes, as of an Adovow-. 
ſon, of Rent, where ſhe dies before the 
Day of Payment. k 
And in that Caſe, if the King's Te- 
nant die ſeiſed, and the 'Ter-tenant dies 
before he entcrs, then the Wife ſhall 
be endowed. —_ 

But if the Heir enters and intrudes here 2b 
upon the King's Poſſeſſion, and after- Wife ne 
wards dics — he ſueth his Livery, bu 
the J/ife ſhall not be endowed by the where the 
Statute of Prærog. Reg. c. 12. which #7 i 
is, that if the Heir intrude upon the ho Kings 
King's Poſſeſſion, that zullum accreſcit Poſſeſſion 
ei lib. tenementum. Where a Woman 
takes a Leaſe for Years of Land, ſhe 
ſhall not be endowed of the ſame 
Land, during the Term ; accordingly 

Cc 4 where 
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| 2 where the Wife takes the Commitment 
be endo. Of the Wardſhip from the Grant of the 
ed, tho" the King, without any Execution of Dower 

Feten, ſne ſhall be barred of Dower, durin 
2 if the the Nonage of the Heir. 6 H. 4. 7. But 
Heir be if the Baron be aftainted, and dies, 
refore and the Mie takes a Leaſe for Years 
of the Land, from the Grant of the 
King, the Heir of the Husband being 
alſo in Ward of the King for other 
Tenements that were intailed ; and af- 
terwards by Act of Parliament, or Repeal 
of Judgment, the Heir is reſtor'd, pow ſhe 
ſhall have her Dower; for that the Leaſe 
was made before the Title of Dower 
commenced. So if 4. makes a Leaſe 
to a Feme for Years, and afterwards 
they intermarry, 4. dies within the 
Term, his ie ſhall be endowed. 6 U 
4. 7.8. Sir John Cornzwallis's Caſe. 
Dyer 76. Tenant at Will ſhall be in 
Dower of the ſame Landes. 
The Rea- The Reaſon of this Caſe is, becauſe 
ſen e when the Ve takes a Term, or has a 
LIerm in the Land, by her own Act, ſhe 
470. to hold it under the Reſervation 
of the Rent; therefore ſhe cannot at- 
terwards recover a Freehold in that E- 
Nate, which would make a Merger of 
the Term, quoad that third Part; and 
by Conſequence take away the Securi- 
ty Which the Heir had tor 'his Rent, 
354 5 b . CRE os. Oy twcs 
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fince he could not afterwards diſtrain Where rhe 
a that third Part for his Rent, and “ 
Ren be ſuch Term will be a Bar tO of 4 Term 
the Wife's recovering Dower in that e 
Land, fince ſhe has covenanted with Aliter 
the Heir to hold of him in another of the A. 
Manner ; but though the Wife were m—_— 
Tenant at Will, ſhe may bring Dower, a Wi. 
becauſe the bringing the Writ is a De- 
termination of the Will. And where 
the Eſtate, which the Husband hath 
during the Marriage, is ended, there 
the Wife ſhall loſe her Dower. 


As if Tenant in Tail do diſcontinue Where the 


in Fec, and afterwards taketh a Wife, 4. 


Piſcontinuee doth enfooff him, and aF-, uae... 
terwards the Tenant in Tail dieth ſei- 1 bier 31. 
ſed, his Heir is remitted, and the Wife Prer 41. 
ſhall loſe her Mower, becauſe the Heir 
is ſeiſed of another Eſtate of Inheri- 
tance than the Ilusband had during 
the Coverture. Vide infra. 

And fo if a Man have a Title of Ac- Where the 


tion to recover any Land, and after- ws Jha. 


wards he entereth and difleiſeth the 3 the 


'Tenant of the Land, and dieth ſeiſed, — 
and his Heir entereth, his Heir is re- 2 
mitted unto the Title which his An- 
ceſtor had, and the Husband's Wife 
mall loſe her Dower, for the Eſtate 
which "0 Husband had is nas} 

Or 
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N where the Wife takes the Commitment 
be end- Of the Wardſhip from the Grant of the 
ed, the ibe King, without any Execution of Dower 
13 ſhe ſhall be barred of Dower, during 
, if the the Nonage of the Heir. 6 H. 4. 7. But 
Heir le if the Baron be aftainted, and dies, 
Fer and the Wiße takes a Leaſe for Year: 
of the Land, from the Grant of the 
King, the Heir of the Husband being 

alſo in Ward of the King for other 
Tenements that were intailed; and af. 

ter wards by Actof Parliament, or Repeal 

of Judgment, the Heir is reſtor d, pow ſhe 

ſhall have her Dower; for that the Leaſe 

was made before the Title of Dower 
commenced. So if 4. makes a Leaſe 

to a Feme for Years, and afterwards 

they intermarry, 4. dies within the 

Term, his J/ife ſhall be endowed. 6 U 

4. 7.8. Sir John Cornzallis's Caſe. 

Dyer 76. Tenant at Will ſhall be in 

Dower of the ſame Lands, 

| The Rea- The Reaſon of this Caſe is, becauſe 
fon theresf. When the ye takes a Term, or has a 
LTexm in the Land, by her own Act, ſhe 
agrees to hold it under the Reſervation 

of the Rent; therefore ſhe cannot af. 
terwards recover a Freehold in that E- 

Nate, which would make a Merger of 

the Term, quoad that third Part; and 
1 by Conſequence take away the Secur 
| ty Which the Heir had for his Rent, 
| „ TT 25 fc: 
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fince he could not afterwards diſtrain . 


in that third Part for his Rent, and... 
therefore ſuch Term will be a Bar to of « Tem 
the Wife's recovering Dower in that f bor 


Land, ſince ſhe has covenanted with ajiter _ 


the Heir to hold of him in another of the A 


Manner; but though the Wife were 7 f 
Tenant at Will, the may bring Dower, 37 Wil. 
becauſe the bringing the Writ is a De- 
termination of the Will. And where 

the Eſtate, which the Husband hath 

during the Marriage, is ended, there 

the Wise ſhall loſe her Dower. 

As if Tenant in Tail do diſcontinue % bas 
in Fee, and afterwards taketh a Wife, 1 
and diffeiſeth the Dicontinuec, or the Dower by 
Diſcontinuee doth enfeoff him, and af- 8 
terwards the Tenant in Tail dieth ſei- 1 Inſt.3i. 
Ted, his Heir is remitted, and the Wife Pyer 41. 
mall loſe her Dorer, becauſe the Heir 5 
is ſeiſed of another Eſtate of Inheri- 

tance than the Husband had during 

the Coverture. Vide infra. 


And fo if a Man have a Title of Ac- Where 1 


tion to recover any Land, and after-; * 


wards he entereth and diſeiſeth the Dower, the 
"Tenant of the Land, and dieth ſeiſed, _ 


and his Heir entereth, his Heir is re- pur. 


mitted unto the 1 itle which his An- 
ceſtor had, and the Husband's Wife 
mall loſe 'her Dower, for the Eſtate 
which the Husband had is , 
or 


bade Dow 
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for that was an Eſtate in Fee by 
Wrong, and the Heir hath the Eſtate 
in Fee, which his Anceſtor had by 
Right. According to this Diverſity, 

Mie jo Ed. 3. 27: 

bee tbe If a Man makes a Gift in Tail, re- 
Wife of tbe ſerving a Rent to him and his Heirs, 
þ 4p and afterwards the Donor hath a Wife, 
be endowed and dieth, and the Tenant in Tail dieth 
ef + Rent, without Iſſue, the Wife of the Donor 
Erizzz, Thall not be endow'd of the Rent, becauſe 
| the Rent is extinct; for it was reſerved 
upon the Eſtate-tail, which is ended; but 
 altho' that the Tenant in Tail dieth 
without Iſſue, yet his Wife ſhall be en- 
ddqwed, becauſe the Land continueth, 
and is not determined, as the Rent is. 
Where the N. B. If a Rent be granted to J. §. 
Wife all and his Heirs, upon Condition that if 
er of « the Grantee or his Heirs be within Age, 
2 ww the Rent ſhall ceaſe during their Non- 


ecutio dg, the IW ife ſhall recover Dorcver of 


during the the Rent againſt the 'Ter-tenant ; but 


TP ceſſet executio during the Nonage. 12 


ir. Ei. z. Condition, Perkins fol. 65. Pl. 277. 


Were te If the Grandfather dies ſeiſed, and 


Wife of after the Father dies ſeiſed, and the 


the Father 


' ball ws Son hath the Land, and then the Wife 


bave Dow- of the Grandfather is endowed of the 
er of the third Part of the Land, and dieth, yet 
mother's the Wife of the Father ſhall not have 
bind Part. Dower of the third Part. Oia dos de 

dote peti non debet. The 


The Dowreſs polds of the Heir ; 
but by the Inſtitution of the Law, ſhe 
is in of the Eſtate of her Husband; 
ſo that after the Heir's Aſſignment, ſhe 
holds by an Infeudation from the im- 
mediate: Death of the Husband: Hence 
it is that Dower defeats Deſcent, be- Pw NS 
cauſe the Lands cannot be ſaid to de- Dower b. 
ſcend as Demeſne, which are in Te- ſcent. 
nure, and the Aflignment of Dower 
being in Nature of [nfendation, and 
taking Place immediately from the 
Death of the Husband, there are only 
two Thirds which deſcended as De- 
meſne: Hence the Maxim aroſe that 
there could not be Dos ex dote; for if Be 
there were Grandfather, Father and Son, =— - 
Cc. ut ſupra, the Mother was not in- dote. 
titled to be endowed of a third Part of 
that Third, becauſe it was in Tenure 
of the Grandmother, during the Life: 
of the Father, and he was never ſeiſed 
of it. 
But if the unn had died, Where the 
during the Life of the Father, the —_— 
Mother ſhould be endowed ; becauſe PS 
the Tenure of the Dowreſss Grand- 
mother was determined, and ſo was 
Demeſne in the Life of the Father. 

So if the Grandfather had enfeoffed 
the Father, and died, and the Grand- 
mother had recover d Dower of the 


Father, 
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Tye like Father, and then the Father died, the 
K ther ſhould be endowed, not only TY | 
the Grand- Eſtate in Poſſeſſion, but of one Third 
N in Reyerſion, of that Part (ig.) which 
euer. the Grandmother held in Dower, becauſo 
82 the actual Seiſin of the Father, by the 
Feoffment, was before the Tenure of 
the Grandmother took Place upon the 
Eſtate, tho the Title to ſuch Tenure 
was precedent ; therefore the Title of 
the Grapdmother does not avoid the 
Seiſin of the Father, which he attain'd 
by the precedent Liyery, but only bur- 
thens it with an Eſtate for Life; ſo 
that the Seiſzy of the Father, in this 
Caſe, being not defeated by the Te- 
nure of the Grandmother, as it was in the 
former Caſe, ſuch Seiſiu muſt therc- 
fore be eſteem'd to have Continuance 
during the Coverture; and from this 
Notion it is clear, that if Tenant in 
LILail difcontinues, and after takes a 
d, Wife, and difſeiſes the Diſcontinuee, 
ebe Biſci- and dies, his Wife ſhall not be endow, 
ot 2 becauſe her Tenure muſt ariſe out of 
nate ſbatt the Eſtate gained hy Diſſciſin, and by 
ro be er" Conſequence, ſuch Tenure is defeated 
vi. by the Remitter; for ſhe cannot hold 
of the Ilir, as by Infeudation of that 
Eſtate which he has not in him. 
If the Huband be Tenant in Com 
non, with two others in Fee, of cer- 
| tain 
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tain T.ands, and dies, his Wife ſhall Hew the 
be endowed of the third Part of the, RT 
Land, by Metes and Bounds to hold in is Common 
Common, Cc. it is to be holden by 7* 
Metes and Bounds, quoad the Heir, and 
ſhe mult ſtock the Land in Proportion 
to a Third of a Moiety; and quoad the 
other Moiety, ſhe muſt ſtill hold in 
Common with the other Tenants, 

Dower mult always be in Severalty Dower by 
by AMetes and Bounds, fon the Heir; — 
becauſe it is a Tenure of the Heir, and 5 
therefore muſt be divided from his De- 
meſnes. 


And if a I/ife be endow'd of a Mill, How 1 be 


or of an Oſtice, ſhe ſhall have the third 94d of 


Part of the Profits thereof aſſigned to an Uf. 5 


her, and ſhe ſhall have a Frechold in 
the third Part of the Mill, c. A. 45. 
E. z. A Woman at the Age of Nine 
Years, ar more, at the Death of her 
Husband, ſhall have Dower of his Land; 
but if ſhe be of leſs Age, G&c. then ſhe 
ſhall have no Dower. ; 

If a Woman be cndow'd, and after Temant is 
loſeth it by an Action tried, if ſhe prays Pues, 
in Aid of him in the Reverſion, ſhe 44 of bim 
ſhall be endow'd of that which remain- is Rever- 
eth. Vide 4 E. z. 25, 36. 10 E. 3. 7. fon, oa 
yet there ſeems this Diverſity, if a 4owed. 
Wife be endow'd by a Diſſeiſor, ſhe 
ſhall have the Warranty; but if the 

a 5 Rever- 
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Reverſion of thoſe' Lands be only graf. 
ted over by the Heir, ſhe hath loſt the 
Warranty againſt the Grantee. 17 E. 
3. 7. 21 E. 3. 48. 10 E. 3. Ouid ju. 
77, 41. . 
Dower of If the Husband exchangeth Lands, 
regs” as (Te and afterwards dicth, if the lite 
changes have Dower of the third Part of the 
Land taken in exchange, ſhe ſhall not 
have Dower of the other Lands, Ge. 
which were given in Exchange. 
Miere a If a Woman be Guardian in Socage, 
pig, and ſhe brings a Writ of Dower againſt 
ſpe bolds a Stranger, he may plead that ſhe hold- 
Lind = eth Lands in Hocage, of which ſhe may 
"ws endow herſelf de Ja pluis Beale, and 
then upon that the Wife may endow 
herſelf of 'thoſe-Lands, unto the Value 
of the third Part, which the ought to 
have of the other Lands which tho 
Guardian holdeth, Gc. EC | 
Whethe And whether ſhe may endow her- 
fre my  Telf de la pluis Beale, unto the Va- 
ſelf of lue of the third Part, which ſhe ought 
Lands do to have of all her Husband's Lands or 
3 no, Quære. For ſome hold that Dower 
die la plus Beale ſhall endure but du- 
ring the Minority of the Heir which is 
in Ward. 
Mere the The Son would have endow'd his 
Sed er IMife of a Reverſion of Land, which 


allenſu one held for Life, ex afſenſu patris, 
Patris. 1 OS of and 


Ok Dower. 395 

and held not good, M. 4. E. z. becauſe 
it was not in Poſſeſſion, whereof a Right 
of Dower may be claimed. 1 

And the Writ of Dower ex aſſenſu Meere 

patris lies as well againſt the Guardian /-* leit 

as againſt the Tenant of the Free- 
hold. | FONT, 

If the Tenant fore-judge the Meſue, Wire the 
yet the Meſne's Wife ſhall be endow'd. Wife of 


IF . the Me ſue 
If a Man recovers in Value againſt the 7 7 


Husband, by a Varranty anceftrel, yet be endow- 
the Wife ſhall be endow'd, 'becauſe © 
the ſame is by Force of the Warranty 
made, and not by Reaſon of a para- 
mount Title to the Land. 

Where the Husband's Lands are evic- nn, 56 
ted by a Title Paramount, the Miſe Wife can- 


cannot be endow'd, becauſe the Wife uud of 
cannot be intitled to an- Infeudation, Lands 
where the Husband is not intitled to ee by 
the Land itſelf ; but if Land be re- 1 
cover d by Way of Recompence in Va- mount. 
lue, either by Homage anceſtrel, or 
otherwiſe; ſuch Recompence binds the 

Land only from the Judgment of ſuch 

Land being precedently bound. By the here ſpe 
Wife's Title to her Dower, ſhe ſhall 5% 7 * 
have her Dower out of the Lands re- of Lande ü 
cover'd in Value; and if the Wife be re ,t 
| evicted in any Part of thoſe Lands aſ-— 
ſigned unto her for her Dower, ſhe is 
| mtitled to recover in Value againſt the 

» Aſſignor 
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Aſſignor of Dower, be he Diſſeiſòr o: 
Heir; becauſe it was not an Infenda- 
tion of that Third to which ſhe was 
intitled; but ſhe ſhall not recover a- 
fot 4. gainſt the Heir Grantee of the Reſidue 
zainſt the of the Lands, becauſe he did not make 
Bran, the Infeudation, and the Tenure is not 
in him, but the Reverſion ſtill conti- 
nucs in the Heir; and albeit, the Heir 
had granted the Reverſion of the third 
Part, yet ſhe could not recover againſt 
the Grantee, betauſe the Heir could 
not grant over the Reverſion, without 
her Attornment ; and ſhe is not oblig'd 
to attorn, unleſs ſuch Grantee of the 
Revertion , will enter into a Warranty 
to defend her Eſtate ; and it ſeems that 
the Recompence which the Wife has; 
is only againft the Petſon who made 
the Aſſignment ef Dower, and doth not 
touch any Eſtate not ſubject to ſuch 
Infeudation. The younger Soti ſhall 
not aſſign Dower to his Wife, ex afſer- 
ſu patris of the Father's Land; becauſe 

no Heir apparent. 55 
Brat The Endowment ad oſtium Fteleſiæ, 
Dower, Or, ex afſenſu Patris, are particular 
Eccleſiz, Infeudations in the Life of the Huſ⸗ 
and ex band, though to take Place after his 
Jann Deceaſe, and therefore the V may 
eenter without any Aſſignment of the 
Heir, or any further Specifieation o 
2 the 
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the Father, than what was contain'd 
in his original Deed ; becauſe the 'Te- 
nure was erected in the Life of the 
Husband ; and none can endow in this 
{ Manner, but the Heir apparent; becauſe 
no Body elſe can be certainly intitled 
to the Demeſne, and therefore they 
cannot make ſuch Sort of Infeudation 
out of them, nor could the Heir do 
it, without the Aſſent of the Father; 
* becauſe the Demeſnes are in him, nor 
could the younger Son even in Bo- 
* rough Engliſh do it, becauſe there may co. Lit. 
be a younger; and theſe Sort of Dow- 35: + 
ers were ſo conſtituted as to take Place Pak 4 
at all Events, either in the Life of conftituted- 
the Father, by his Aſſent, or after his 
Do by the Infeudation of the Huſ- 
and, 
If the Husband enters into Religion, 4 wy 
the Wife ſhall not have Dower, during ve to have 
his Life; for the entering into Reli- ”"_ 4 
e is only a Separation, and no Diſ- vil Death 
olution of the Marriage; and if he % 
were deraigned, he may enter upon his and why. 
Eſtate again; and it ſeems the Eccle= 
ſiaſtical Law will give the Vie Ali- 
mony, during his Life; but ſhe can- 
not have a ſeparate Intereſt, by Way of 
Dower, during the Marriage. | 
The Wife ſhall have the Third Part 
of an Advowſon for her Dower : If 
e the 


4.02 Of Dower. 


May loſe the Wife do elope from her Husband, 
17 e and remain with the Adulterer, ſhe 
tery. ſhall loſe her Dower. 


But not if But if ſhe remain in Adultery, upon 


foe is upon the Husband's Lands or Tenements, 


the Land. the ſhall have Dower, becauſe the 
ſame is not an Elopement. 


How the By the old Feudal Law, the Va 


3 ſal, if he committed Adultery with 
Villenage his Lord's Wife, it was a Forfeit of 
Th in his Feud, and conſequently if the Wife 
of a Tenant committed Adultery, ſhe 

_ forfeited the Infeudation of her Dow- 


er; but the ſubſequent Laws put it 


_ upon Elopement ; becauſe by that the 
AN 


Itery became flagrant, and they 
would not allow ſecret Adulteries to 
be pretended after the Death of the 
Husband, by which the Heir blemiſh'd 
the Reputation of his Anceſtor. _ 


3 If the Husband be attainted of H- 
ies Dower louy by Outlatvry, or otherwiſe, ſhe ſhall 


before the loſe her Dower. Vide the Common 
Law was T aw alter'd in this Caſe. 1 E. 6. c. 


altered. 
3 E. 6. 1 5 


c. 12, 9 When the Husband's Eſtate eſchcat- 


Co. Lit. ed to the Lord for Felony, or to the 
9, 35. 44. King for 'Treaſon, there was an End 
of the Wife's Dower, becauſe the King 
or Lord came in by Title Paramount, 


and the Eſtate of the Husband was at an 


End, out of which the Infeudation was 
4 to 
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to be; ſo if the Husband had enfeoffed Fir» ſhe 
any Perſon, and had committed Treat {11 
ſon or Felony, ſhe could not have Dewwer FA 
claimed her Dower from the Feoffee, be Hechte. 
becauſe the Feoffee atter the Death of 
the Husband, held of the ſuperior Lord; 
and the Eſtate of the Husband, which 
he had during the Coverture, is for- 
| feited ; but if the Husband had not 
committed the "Treaſon or Felony, 
then ſhe might have claim'd her Dotver 
of the Feoffee, tho' ſince the Statute of 
Quia Emptores, the Feoffee holds of flu f 
the ſuperior Lord, becauſe the Mar- ſe the 
riage is conſidered as a Charge upon the Statute 
Eſtate to any Perſon that comes in the N deres 
Per; as under the Conveyance of Terra- 
the Husband, and therefore the Wife's um. 
Dower was conſider'd as an Infeudation 
charged on the Eſtate of the Feofor ; 
but if the Husband had committed a 
Forfeiture after Feoffment, it would 
have worked as an Eſcheat of the Meſ- 
nalty, and conſequently the Feoffee 
would have held of the Lord Para- 
mount; and the Wife could not there- 
fore have had Dower; but where there 
was no Forfeiture, the Meſnalty had a 
Continuance, and then the Wife's Dow- 
er was to charge the Feoffee, as a prior 
Infeudation ariſing out of the Marriage 
Contract, 9 3 

Did 2: But 


404 


The like. 


Of Dower: 

But after the Statute of Quia Emp: 
tores, Oc. this Diſtinction, which 
aroſe out of the Meſne Tenure, be- 
came obſolete; and therefore they 
thought, ſince the Husband could not 
by his Alienation, defeat the Wife's 
Dower, ſo neither ought he by his Ad 
of Forfeiture; therefore, agreeable to 
this, the Statute of 1 E. 6. c. 12. was 


made to preſerve the Wife's Dower 


where the Husband had forfeited. 


Wife ef a If one Jointenant makes a Forfeiture 


Fointe- 
nant. 


Tho ite. 


of his Part, his Wife ſhall not be en- 
dow'd, becauſe the Husband was never 
ſole ſeiſed. 1 

In that Cafe of Jointenancy, during 
the Joint Seiſin, the Wife's Contract of 
Dower can never attach upon the E- 


Nate; becauſe the other 1Jointenant 


comes in by the Feudal Contract, ſu- 
perior to the Marriage Contract, ſo to 
the Wife's Infeudation; for though the 


Marrirge Contract had been prior to the 


Jointenancy, yet it will not attach up- 
on it, becauſe the Eſtate in Jointenancy 
is fo created, that it ſhould ſurvive, 


Et cujus eft dare ejusdem diſponere; 


therefore, though the Marriage were 
precedent, yet it cannot take Place up 
on this Infeudation ; but as ſoon as the 
ſole Seiſin commences, the Wife of the 


Feoffee ſhall be endow'd, and the * 


M_ RS 


<Q © 


aſenſu matris is good, becauſe the Son 
is Heir —_— of her Lands; but ex Why me 
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of the former Companion of the A- 


lienor, who is now become Tenant in 
Common with the Feoffee, 


Endowment ex aſſenſu matris is good, Dower ex 


but ex afſenſu fratris, is holden not enge 


good pry 


And Dowment ex aſſenſu patris, af- wis. 


ter Marriage, is good. Dowment ex — a 


aſſenſu fratris is not ſo, becauſe one ©* *fenty 
Brother cannot be ſaid to be Heir appa- 


| rent to another, ſeeing the Brother 
| may marry, and have Children, and 
| the Dowment ex aſſenſu, Oc. is good, 
at any Time during Marriage; becauſe 
| it is only aſcertaining the Quantity of 
| Infeudation, nor is there any Objection 
| that this ſhould over-reach a Purcha- 
ſer; becauſe when ever an Heir A 
| parent is married, it is ſufficient Notice 
to enquire into the Settlement of the 
| Land of the Father. If a Man marry 
| a Woman in a Chamber, Dowment ad ad oftium 


1 | Eccleſiz, 
| oftiurm Camerg, is not good. INI 

| Dowment ad oſtium Eccleſiæ of the Phat . 
| Moiety of the Land, is good. o. 6 


And a Woman married in a Cham- have 


der, ſhall not have Dower by the Com- Power 
mon Law. H. 16 H. 3. Juære of 
| Marriages made in Chapels not conſe- 
| crated, c. for 11 are by Licence 


S 


* 
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from the Biſhops married in Chapels, 


Gc. and it ſeemeth reaſonable they in 


ſuch Caſes, ſhould have Dozwer. 


/ 
formerly. 


How in 
later 
Times. 


| Formerly they held, if they were 
not married at the conſecrated Church, 
that the Wife ſhould not be endow'd; 
becauſe the Contract not being ſolemn- 
ly made, was no ſufficient Foundation 
for an Infeudation ; but afterwards, 
when the Solemnization of Marriages 
in conſecrated Chapels were allow'd, 


by Licence from the Biſhops; and when 


it came to be held that Marriages were 
good, tho' done in Private, and in un- 


_ conſecrated Places, ſince they held that 


Men a 
Moiety. 


Men the 
ao bole. 


The Or. 
ginal o 
Free- 1 
Bench, 


the Sacrament depended on the Prieſt, 
and not on the Place, they then deter- 
mined (ſince that the Heir's Title to the 
Demeſnes depended on the ſame Title 
as the Wife's Claim to Dower) that 
Dower was demandable upon ſuch pri- 
vate Marriages, 

And in ſome Places the Wife ſhall 
have the Moiety in Dower, as in Ga- 
velkind. | | 

And in ſome Cities ſhe ſhall have all 
by the Cuſtom, which is call'd Free- 
Bench. ge 

The Free-Bench ſeems to have its 
Riſe from the ſame Cuſtom as Borough- 
Engliſh in Filleine Tenure, the Lords 
having the Cuſtom to poſleſs their Te- 


Sls nants 


Ok Dower, TE 
nants Wives, they contracted that the | 
younger Son ſhould inherit; but the 

Wife obtained the Privilege over the 

whole Eſtate, and cafily compounded 

for Crimes of that Kind. 950 

And Glanville ſayeth, that ad oſtium Dower ad 
Ecckſis a Man cannot aſſign more 999%. 
than the third Part in Dower ; and if he how much 
do, the Wife ſhall be admeaſured, c. t be aſ- 
but leſs may be aſſigned by Law; yet Jebel 
at this Day, it ſeemeth that the Aſſign- 
ment ad oſtium Eccleſiæ, of more than 
the Third Part, is good; and ſhe ſhall 
not be admeaſured for it. 

The Reaſon why in Glandille's Time, The Rea- 
Endowment ad oftizm Eccleſiæ of more 4 7 
than a Third Part was not good, Teems He in that 
to be, becauſe it hurted the Fruit of the C. 
Lord's Feudal Service, during the Mino- 
rity, but ſince it ſubſiſts on a Contract 
made on a Condition of Marriage, it 
ought to prevail, though it exceeds a 
Third; and this is the Reaſon of the 
latter Reſolution 

And the J/ife ſhall not be diſtrain'd mm 
nan the Lands which ſhe holdeth in Dow- ;; _ 
er for the-Debts of the Husband in his Debts due 

| Life due to the King, nor in the Lands T 

of Inheritance of the Wife, nor in the a 
Lands, which ſhe hath by Purchaſe, 


5 made by the Husband, to him and his 
Wife, and to their Heirs; and if ſhe be 
i Dd4 diſtrain'd 
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Of Dower. 


diſtrain'd by the Sheriff, ſhe may ſue 
forth this Writ, | 


TheFam REX vic, Oc. ſalutem. Cum ſecun · 


dum leges & conſuetud' Regni noſtri 
Anglia, Mulieres in terris & tenementis 
que tenent in dotem de dono virorum 
ſuorum, vel que de hareditate ſua 
ſiut vel que ſibi perquiſuverant, pro 
debitis virorum ſuorum Reddend. di- 


ſtringi non debeant, Ac Tu B. que fuit 


uxor A. diftringis in terris & tene- 
mentis ſuis que tenet in dotem de 
Dono prædict. A. & etiam, Oc. que 
fuerunt de heredit. ipſius B. ſicut ex 
quereld ſud accipimus, Tibi precipimus 
quod ipſam B. in terris & tenementis 
ſuis que tenentur in dotem vel ſint de 
hereditate ſua proprid vel ex perqui- 


ſito ipſius B. pro debito * A. quon- 


Anotber 
Form. 


dam viri ſui Reddend, ne diſtringi 
fecer contra legem & conſuetudinen 


prædict. & diſtrictionem fi quam, Cc. 


ei redeliberar facias, Teſte, &c. 


There is another Form of the Writ 
in the Regiſter for Tenant in Dower, 
which is directed to the Sheriff, com- 
manding him that he do not diſtrain 
the Wife in thoſe Lands which ſhe hold- 
eth in Dower, or of her own Inheri- 
tance for her Husband's Debt ; but that 

Writ 
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Writ hath theſe Words in the End 
of it, Dum tamen hærede & Executore With this 
teſtamenti 2 A. ad debita illa no- {tion 
bis Reddenda, ſufficient' non Diftrine' ; 1 og 42H 
and by theſe Words in the Writ, it 
ſcemeth, that if the Heir or Executor, 
have not ſufficient of Lands or Goods 
to pay the Debt, that the Wife ſhall 
be charged, and the Debt diſtrain'd for 
her Purchaſe in the Joint Lands made 
by her Husband and her, but not in 
her Lands of Inheritance, nor in the 
Lands, wherein ſhe had Title of Dower, 
before the Husband became indebted to 
the King ; and that the firſt Writ is ac- 
cording to Law in theſe Caſes. FO 

But if the Husband be indebted to 3 
the King before ſhe hath Title of Dom- de King FD 
er, it ſeemeth to be otherwiſe. Vide 
4 40% 36, 53- Alle. 5 Dyer 224. 

Sir Villiam St. Lewis's Caſe accor- 
dingly, . 

And there is another Writ in the Re- 4 my 
giſter for the Wife, directed to the [rain 5 
Sheriff, that he do not diſtrain her in the Lands 
Lands and Tenements which her Huſ- 15 
band and ſhe purchaſed jointly; before Baren and 
the Husband was indebted to the King, Feme- 
if they purchaſe the Lands jointly to 
them in Fee, the Lands, after the 
Death of the Husband, in the Hands 


of the Wife, and her Heirs, _ Et 


be diſcharged of the Debt; and if ſhe 
be diſtrained, that he deliver them 
again to the Wife. 
Where the And by the ſame Reaſon, tho' the 
Wife holds FJ1shand be before indebted to the 
n King, that if he and ſhe purchaſe the 
Kings Land jointly in Fee to them, after the 
Debt. Death of the Husband, the Wife, and 
her Heirs, be diſcharged of the Debt. 
zhere Te. And there is another Writ in the Re- 
van in giſter, for Tenant in Dower, directed 
CY to the Sheriff, that he do not diſtrain 
fraind the Wife for 'the Husband's Debts, be- 
jor 's cauſe that the Heir, who ought to pay 
Dels, the ſame out of the Lands, is within 
Age, and in Ward to the King; or be- 
cauſe that other Tenants, who ſhould 
be charged with the Payment thereof, 


are omitted. 


The like. And fo, it ſcemeth, the Land of the 


Tenant in Dower ſhall be diſcharged, 

if there were other Lands of the Huſ- 
band's to pay the Debts; and thoſe 

Writs appear in the Regiſter, fol. 143. 

Anothee And another Writ directed to the She- 
Pricin. riff, that he do not diſtrain the Wife 
- oh „i who holdeth Lands in Dower, for the 
zo diſtrain Debts of the Husband, which he owed 
rg to the King, before the Contract of 
Delt. Marriage between him and the Wife 
purchaſed jointly in Fee, for the Huſ- 

band's Debts, which he became De ebtor 

far 
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for before the Purchaſe; and ſhe may 
have ſuch Writ out of Chancery, di- 
rected unto the Treaſurer, and Barons 
of the Exchequer, commanding them 
that they enquire thereof ; and if they 
find the ſame, that they ſurceaſe and 
diſcharge the Wife, with this Proviſo 
of the Writ, Proviſo, quod debita illa 
de Execut. & Hered. prædict. A. ac 
tenentibus terrarum que fuerunt ſuæ & 
que inde de Jure debent onerari ad 
= noſtras lewand ut Fuſtum eſt. Teſte, 
A 
The true Diſtinction of theſe Caſes The Di- 
is, that if the Debt to the King be f e 
ſubſequent to the Marriage, then the Caſes. 
Wife's Dower, being a Contract for In- 
feudation, at the very Time of the 5 
Marriage, and which binds the Lands, 
the Aſſignment of Dower over- reaches 
the Charges, by Debt of the King; 
for if the Husband could not alien, 
| during the Coverture, ſo as to defeat 
the Wife's Infeudation, he could not 
make any other Charges that would 
impeach it; and therefore the Wife 
there may have a general Prohibition, 
ſince the King's Debt does not affect the 
Lands; but if the King's Debt was be- 
fore the Marriage, then the Contract 
for Infeudation, was ſubject to the Bur- 
then of the King's Debt ; and hey 
| fore 
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fore there ſhe can only have a Special 
Prohibition, with an Ita quod, that 
there are Lands in the Hands of the 
Heir, or Chattels in the Hands of the 


Executor, to anſwer the King's Debts; 


for if there be not, then the King may 
levy the whole Debt upon the Dow- 
reſs, and ſhe muſt come upon the Fegf- 


Fees of the Husband, who are equally 


liable to Contribution; for the Huſ- 
band, by ſubſequent Alienation, can- 
not put ſuch a Diſadvantage upon the 
Crown, that has given him Cre- 
dit, as to force the Crown to bring in 
every Alience,in order to be paid by them; 


but the King has a Right to ſeiſe the 


here 4 

Writ De 
dote Aſ- 
ſignanda 
Leih. 


Marriage 
of Dow- 


maſts 


Lands in whoſeſoever Hands he finds 


them, if ſuch Perſon comes in ſubſe- | 


quent to ſuch Charges 
The Writ De dote af anda lieth, 
where it is found by Fee that the 
King's Tenant was ſeiſed of Tenements 
in Fee, or Fee-tail, the Day he died, 
c. and held of the King in Capzre, 
then the Wife may, and ought to come 
into the Chancery, and there make 
Oath, that ſhe will not marry without 
the King's Licence ; and thereupon the 
King may aſſign her Dower in the 
Chancery of thoſe Manors and Lands. 
There was to be no Marriage of the 
Dowreſs, during the Nonage * 
: Elk; 


mentis que fuerunt N. defundti, qui de tor. 
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Heir, that was in Ward cf the King, 
without the King's Licence, becauſe, 

by the general Conſtitution of the Feu- 

dal Law, every Feudatory of the 
Crown was to marry with Licence, 

that there might be no Diſparagement 

to the Family, whilſt they were under 

the Care of the Crown ; -and the Dow- 

er being aſſigned by the Crown, was Dower af- 


in the Nature of a Royal Infeudation, #24 & 


the C 
therefore under the ſame Neceſſity to 


take out a Licence, and thereupon ſhe 
ſhall have a Writ unto the Eſcheat- 
or, where the Lands are, which ſhall 
be thus, an 


NEN eſcheator ſuo A Com. B. ſa- The writ 
/1t1 6 1 to the 
Iutem. Sciatis quod de Terris & Tene- u the 
nobis tenuit in Capite, & que occaſio- Res. 
ne mortis ejuſdem N. capt. eft in na- Brev. 2971 
num noftram aſſign. J. que fuit uxor 
N N. tertiam partem maner. e 
& C. in Com. T. cum pertineu- 


 tizs, necnon tertiam partem purpart. 


que fuit ipſius N. cum libertate ho- 
nori Winton & viſus Franci plegii in 
dicto Com. T. habend. in dotent 4 
de maneriis & purparte pradift. ſe- 


cundum legem & conſuetudinem Regni 

aoſtri Anglia contingentem, necnon de 

afſenſu E. principis Walliz filis naſtri 
5 cbariſſ. 
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chariſſ. Cuſtod. maner. de R. in Com. 
Bucks quæ ad x. libras extend. per Ann. 


ſicut per extentas inde de mandato no- 
fr. fall. in Cancelloridus 20 fd fetees, 


eſt compert. aſſignavim. prefat. J. dit. 
maner. de N. cum pertinentiis pro dote 


ſua diflor. maner. de K. N. habend. in- 
fra predift. & ideo tibi pracipimus 


quod eidem J. dict. mancr. de N. cum 


pertinentiis liberes habend. in dotem 


 fuam ſicut predift. eſt. Teſte, Oc. 


Vide Ret. fnium 1 E. 1. Mem. 


21. A Command to the Eſcheator, to 


ſeiſe all the Lands, De quibus A. ſi, 


Oc. & etiam quod Margeria que fuit 


axor preditt. A. 20 libras de terr. & te- 
nement. pred. aſſignari faciat donec 


 rationabilem dotem ipſam conting. ſe- 


When ſhe 
may bave 
a Writ to 
_ the Eſ- 


cheator. 


cumdum legem & conſuetudinem tibi 


fecerit aſſignari. Vide Accord. Cloſe 


Roll, 2 E. 1. Mem. 15. 


And when the Wife hath made 


her Oath in the Chancery, ſhe may 


have a Writ de Dote afſignanda, di- 


rected to the Eſcheator, to aſſign her 
Dower; and the Writ ſhall recite, that 
ſhe hath made her Oath in the Chan- 


cery, Gc. but the Uſe is to make the 


Aſſignment of Dower in the Chancery, 
and to award a Writ unto the Eſcheat- 
Or, 
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or, to deliver the Lands aſſigned unto 
her; and altho' the King doth commit 
the Cuſtody of the Land unto another, 

yet the King may aſſign Dower to the 
Wife in Chancery ; and ſhe ſhall have 
a Writ to the Eſcheator, to deliver un- 
to her that Dower, as appeareth by the 
Regiſt. 298. a. Vide Keilw. 133. it 
ſeems that the Committee cannot aſſign 
Dower. Onare tamen, if it ſhall not 
be good till the Heir ſues Livery ; and 
the Writ ſhall be ſuch, 


R EX Eſcheator, Gc. ſal. Cum inter Another 
cater. terr. & tenement. J. que fuit uxor Writ to 


N. defuntii, qui de nobis tenuit in ca- __— 
pite per nos de terr. & tenement. qua 
fuerunt præditt. N. in dotem aſſignat. 
e eidem J. partem maner. 

de G. cum pertineutiis in Com. B. nec- 

non tertiam partem propartis, que fuit 

ifſins N. cum libert. honoris W. G 
viſum Franci plegii in eodem Com. Ha- 

bend. in dotem 5 prædict. tibi præ- 

cip. quod eidem J. cujus ſacram. quod 

non maritabit ſine licentia noſtra re— 

cipi mus dictas tertias partes in Baliva 

tua, in preſentia Cuſtod. eorund. ma- 

ner. & tertiæ partis, per vos inde præ- 
muniend. fs intrare voluerit, vel attorn, 

= ſu. in hac parte aſſianari, & liberari, 
Fac. babend. in dotem, ſicut prædictum 
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eft, & cum aſſignationem, Gc. Teſte, 


c. | 


And if the Wife, after the Death of 
the Husband, doth come into the Chan- 
dery, and prayeth her Dower, there 


the King may grant a Writ 'uhto the 


Reg. 
Brev. 
297. a 


Eſcheator, commanding him to take 
Security of the Wife, that ſhe do not 
marry without, Sc. and to aſſign 
Dower. unto her; and the Writ is, 


REX Eſcheat. ſal. Pracipimus tibi, 


quod capt. ſacram. M. que fuit uxor 


W. defuntti, qui de nobis tenuit in ca- 


pite, quod ſe non maritabit fine licen- 
tia noſtra eidem M. rationabilem dotem 


de omnibus terr. & tenement. que pra- 


ditt. W. quondam vir ſuus tenuit in 
Domi nico ſuo ut de feodo in Baliva tua, 
die quo obiit, & que per mortem pradill. 
W. capt. fuerunt in man. noſtram & in 


manu noſtra ſic exiſtent. ſecundun 


legem & conſuetud. Regni noſtri Au- 


gliæ contingent. per extent. inde fat. 


vel aliam fi neceſſ. fuerit iterato Fa- 
cicnd. in praſentia B. per te inde pra- 
muniend. fi intereſſe voluerit aſſignari 


facias & cum aſſienationem illam ſic fece 
ris, eam ſub ſigillo tuo diftintie & ap- 


pertemittas, ut eaminRotulis Cancellariz 
"Y _ noſire 


/ 
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oftre prout mori eft Irrotul. factamas, 
nfs proce mer of Erol fun 


And if a Man dieth ſeiſed of Lands, When the 
which are holden by Knight-Service of 2% fl 
any Manor, or otherwiſe, of any Abby, Chi- 
Biſhoprick or Priory, or ſuch as are in 
the King's Hands, by Reaſon of the Va- 
cancy of the Abbot or Biſhoprick, 5c: 
then, if the Wife will have Dower; ſhe 
onght to ſue in the Chancery, to have 
ſuch Writ directed unto the Eſclieator, 
to aſſign her Dotver; but there the Wife 
ſhall not take Oath that ſhe will not 
marry without the King's Conſent, as 
appeareth by the Writ ; for the Præro- 
gative does not obtain in that Caſe, for 
the King aſſigns Dower, as Guardian of 
the Temporalties, and not as ſuperior 


( 


Lord ; and the Writ is; 
REA Gc: Pracipimus tibi; quod Wiit ts 11 
A. que fuit uxor B. defunfti, qui de EF 1 
. , , ” ator 5 19 
Abbatia de Burgo 8. Petri nuper va- when the [| 


cante G in manus noſtras exiſt. tenuit Lands are 
| FY, TE . 4 beld of 

per ſervitium militare rutionabilem do- Spirit 
tem ſuam de omnibus terr. & tenement. Lords, 

Oc que præditt. B. vir ſuur tenuit 
de Abbatia predict. in Baliva tua die | 
quo obiit, & poſt mortem ipſius B. in ; 1 
man, noftrat exiſti &c. ut ſupra. EY ' 


E e And 


the Wife, for Lands which her Hufſ- 

band held by Knight-Service of the Ma- 

nor of | him who: is in: Ward of; the 
King, by Reaſoh of his. Nonage; but 


there ſhe ſhall not make Oath: that ſhe 
will not marry; (yes. no more than in 
the precedent: Caſe; canfd qua, Oc. 
It And the King may aſſign Lands in 
Dower 5 in. the Chancery, rendering 
Rent yearly, Gc. to the King, becauſe 
the Lands do exceed the Value of the 
'Fhird Part of alk the Tenements, 
whereof ſhe ought to have: Dower ; 
and then upon that Aſſignment made in 
the Chancery, the hall have fuch Writ 
to the Efcheator, | 


writ to RE Eſcheat. ſal. Sciatiu, quod de 
the El. terriſ & tenementin, que fuerunt E. de 
mm ' B.defwnttti, qui de nobis tenuit in capite, 
there is C que occaftone merths ejundem E. cap- 
a Rent. ta ſunt in manus neftras, aſſienavintus 
M. que fuit mor. prædidt. E. maner. 
ſubſeripta, vis. de B. C. Oc. cum per- 
tinentits in Com. T. que ad 100 li- 
bras extend. per Ann. habend. in do- 
tem, ipſam de terr. & tenement. pra- 
dict. fecundum legem & conſaetud. Reg- 

ni noſtri Angie, contingent.  Reddend. 
inde nobis per Annum, ad Scaccariun 
naſtrum tantum, quod excedit dogem ſur 
(+ fle- 
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prediftlam. Ideo tibi præcipi mus, quod 
eidem M. dict. maner. cum pertinen- N 
tis biberes : habend in dotem ſuam, iu 
forma preditia, Teſte, Go. * 

And if the Wife be impotent, ſo as 

ſhe cannot come into the Chancery, to 
make Oath, and to demand her Dower Where | 
to be afſignd by the King, if ſhe will de- Penn, 
mand Dower, ſhe may have a Spe- 4. Dew. 
cial Writ, directed to certain Perſons : Oath: 
to take her Oath, and receive an At- 

torney for her, to ſue for her Dower 

in the Chancery, Oc. the Writ ap- 
peareth in the Regiſter, F. 298. 18 
And if the King makes Livery unto 

the Heir, at his full Age, ſaving unto 

the Wife her Dower, to be aſſign d by Lueg gs 
the King, then if the Wife will de- the Heir, 
mand „ Bar ſhe ought to ſue for 0 7 

the ſame in Chancery 3 and if ihe do de- Dower: 
mand her Dower there, then ſhall iſſue 

a Special Writ” unto the Eſeheator, 

that he may warh the Heir. to be 

in Chancery at a certain Day, Gc. and 

there the Wife ſhall have the ſame 
Day to receive her Dower, 5c. and 

the Writ which ſhall iſſue againſt the 

Heir is, 5 


R Ex Eſcheat: ſal. Cum Ed. 75 


* 


Rex Anglia, Pater noſter 11 die Jan. Fe wii 
Prox.. præter. ceperit homagiun J. de B. hte Ef- 
* a . cheator; 
 tuii & haredis JL. de B. defuncti, de id that 
Ee 2 omnibus Ce: 


420 
| Reg. 


Breyv. 
298. a. 


— 
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omnibus terr. © tenement. que idem 
J. pater ſuus tenuit de dict. patre 
noſtro die quo obiit, &c. & terras, & 
tenementa illa reddiderit, ea que fibs 
mand. liberari, ſalvo jure cujuſhbet, 
& ſalia M. que fuit uxor pradift. 
J. rationabili dote ſua ipſam de terr. 


& tenement. præditt. ſecundum le- 


gem & conſuetudinem Regni noftri 
Anglia contingent. & ei prout mori 
eft aſſignand. 5 4 per infpettionem Ro- 
tulorum Cancel. nobis conſtat, ac pra- 
fat. M. nobis ſupplicaverit ut ei doten 
ſuam de terr. & tenement. praditt. com 


tingent. ſecundum legem, Oc. e. 


ri faciamus, per quod diem detlimus 
præfat. M. quod fit in Canbellaria m. 


ſtra in craſt. animarum, &. ubicun- 
que, Cc. ad recipiendam dotem ſum 
prediftam, tibi ideo pratipimns, quod 
Scire facias prafat. J quod ad diem 
prædict. interſit aſſignundæ dotis fre- 
dict. ſi fibi viderit expedire, & ha- 
beas ibi nomina, Oc. & hoc brext, 


Sc. Teſte, c. 


But if the King maketh Livery unto 
the Heir, by his Writ, directed unto 
the Eſcheator, by which Writ he com- 
mandeth his Eſcheator to deliver Seiſin 
unto him, of all his Lands, &c. Sako 
jure cujuſlibet, and he putteth not in 
the Writ theſe Words, Salva M. qu 


8 


Df Dower: 4a 
fit ur, Oc. rationabili dote i pſius When 
+ terr. & tenement. ipfis _ 8 
gen. per nos aſſignand, then, in that are not in 
Caſe, the Wife ought to ſue her Writ be Wit. 
of Dower againſt the Heir, if ſhe will 
demand Dower of thoſe Lands, be- 
cauſe the King made Livery generally 
of thoſe Lands by his Writ, without 
any Reſervation of Dower to be aſſign'd 
by him, Goc. F 
And if the King makes a Reſerva- 
tion of Dower, to be aſſigned by him, 
by his Writ of Livery, which is direc- 
ted to the Eſcheator, if the Wife ne- 
ver wage ee 2 if ſhe have 
Dower aflign'd to her by the King in Mere the 
Chancery; yet after the Aſſignment he 155 vr 
| made by the King, the Reverſion there- of « Re- 
| of is in the Heir, and he ſhall not ſue , T 
| Livery of that Reverſion, after the peat of 
Death of the Tenant in Dower, be- Tenant in 
cauſe the Writ of Livery doth not re- P 
ſerve any Thing to the King, but 
Alignment of Dower to the Wite ; but 
the Writ doth command the Eſcheator 
to deliver Seiſin of all the Lands, and 
that the Eſcheator doth, and by that 
the Livery of all the Land paſſeth 
from the King; and therefore it fol- 
loweth, that when the Wife is aſſign'd 
her Dower by the King in Chancery, 
yet the Reverſion doth remain in the 
id „ Heir, 


Of Dower: 
Heir, Oc. for which he ſhall not ſue a 
new Livery of that Reverſion, after 
the Death of the 'Tenant in Dower, Oc. 
tamen Ouare of that Caſe. 0 
That th When the King's Feudatory dies, du- 
— ",” ring the Minority of the Heir, the King 
{n/:nda- is to perfect the Infeudation of - Dower, 
on of and therefore to make the Aſſignment; 
7nd here, and tho the King does not make the 
Aſſignment, during the Minority, yet 
he may reſerve to himſelf the Power 
of Aſſignment after the Heir's full Age, 
and that is a Prerogative for the Bene- 
fit of the Dowreſs, ſince it may be 
better, and more compendiouſly done 
by a Petition in Chancery, and ſetting 
it out by the Eſcheator, than by a Suit 
at Law, which is ſubje& to great De- 
lay ; and therefore the King may, if he 
pleaſes, on the uy to the Heir, 
make an Exception of his Prerogative, 
touching the Aſſignment of Dower, and 
then the King ſhall aſſign Dower 
at the full Age of the Heir; but then 
ſuch Aſſignment, being an Infeudation 
of the Dowreſs, in delivering the 
Dower out of the King's Hands; by 
Conſequence, the Heir need not fue 
Livery of the Reverſion ; but if the 
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Powreſs docs not Petition, then the 
King often granted the Livery to the 
Heir, without any Exception, n 

„ is 


Of | Doiber. 


his en ebe of aſſigning Dower 
and t the Dowreſs Fass ut to her 
Suit at Gommon Law, againſt the Heir, 
if he did not gn, beeauſe Livery 
| giving the whole Demeſnes out of the 
* King's Hands, into that of his Te- 
nants, without any Reſerve, the King 
parts with his Power of making any 
Iafeudations of that Eſtate ; and that 
muſt be conſtrued to be the Intent 
of the Livery, where it is without any 
Reſervation, but the Qnus of the Dow- 
” refs follows it, into the Hands of the 
= Heir, where ſhe muſt obtain it, as by 
JJ ̃⁵— 
And if the Wife be aſſign d Dower Where the 
in the Chancery, and afterwards it is 27 foal 
ſurmiſed by the Heir, Or by Another Writ 1% 
for the King, that the Land aſſign d to tf Er 
the Wife, is not extended to the very to pi a 
Value, but that the Land aſſigned new Er- 
unto her, is much more in Value“ 


5 * 


than it is extended at, and that the 
Lands which remain in the King's 
Hands are extended to the very Value, 
c. then the King ſhall ſend a Writ to 
the Eſchcator, to make a new Extent; 
and upon that Writ return d, if it be 
ſound that the Land aſſign d to the Wife, 
is of greater Value, Oc. then upon re- 
turn thereof, a Scire facias ſhall be 
awarded againſt the Wife, to ſhew «© 
EBex cauſe 
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Cauſe wherefore ſhe ſhall not be a-. 
new endow d, (5c. and if ſhe be warn d, 
and make Default, it ſeemeth ſhe ſhall 
be a-new endow'd for the Default ; or 
if ſhe appear, and cannot ſay any 'Thing 
contrary to that new Extent, ſhe ſhall be 
endow'd a-new, ſo as Part of the Land 
aſſign'd to her, ſhall be taken from her 
at the King's Pleaſure; or the King 
may make a new Aſſignment of all 
that ſhe had in Dower, if he pleaſeth, 
and a new Writ ſhall be to the Sheriff, 
to deliver her Seiſin thereof, fo newly 

aſſign d to . 8 e 

| the gre the Uſe of this Point. 

Deer 80 if the Dower of the Feme be 


=” ſvall have 


4 Scire evicted upon elder Title, upon the Re- 
facias t cord brought into Chancery, by which 
rſezetie ſhe was evicted, ſhe ſhall have a Scire 
 facias to re-ſeize the Lands, and to be 
endow'd de novo of the Reſidue, tho 
after Livery made to the Heir, 43 4A. 

32. it ſeems alſo, that if Dower be af 

lign'd to the Wife, within Age, in Chan- 

cery, and after Liyery is made to the 

Heir, ſhe may have a Writ of Dower 

of the Reſidue. 18 E. 3. 29. 

Mere th And if the Wife maketh Oath that 
King ſpall ſho will not marry herſelf without the 
Fn % King's Licence, and is endow\d upon 
th if the ſame, &c. and afterwards ſhe marri- 
bei eth without Licence, Oc. then the King 
tbe Lands, | | ſhall 


Ok Dower. 
ſhall ſend a Writ to th& Eſcheator, 
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that he re-ſeize all the Lands which 


ſhe holdeth in Dower, as appearcth by 
the Regiſter, and not all the other 


Lands which ſhe or her Husband had 


in their own Right; and the Writ is, 


 REX Eſchent, &c. Cum A. que 
fuit uxor J. de B. defuncti, qui de no- 
bis tenut in capite, que nuper ſacra- 
mentum præſtitit corporale quod ſe nom 
meritaverit Licentia noſtra ſuper hoc 
prius non obtentd, ut accipimus tamen 
ſe fine tali Licentia nuper maritdſſc. 
nos Contemprum bu juſinodi nolente: 


'The Form 
ot the 
Writ, 


trauſire tmpunitum, tibi præcipimus, 


quod ſi ita eſt, tunc terras, & tent- 


menta omnia que predifta A. tenct in 
dotem de Heredit. ipfius J. in Balioa 
tua, fine dilatione capias iu nanu no- 


firas, ita quod de exitibus inde proven- 


entibus nobis reſpondeas, ad Scaccariium 


noſtrum quouſque nobis de forisfatturd 
nos inde proveniente ſatisfatt. fuerit, 
del aliud inde duxerim. demand. Teſte, 


Cc. 


1 


rene 
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Where it 
lieth. 


Fr1m 
evherce it 
æroſe. 


Of a Writ De Quod ei De- 
e nm 


HE Writ of OQuod ei deforciat, 
licth where Tenant in Tail, or 
Tenant in Dower, or by the Curteſy, 
or for Term of Life, loſe their Lands 
by Default, in a Præcipe quod Reddat, 
brought againſt them, they have not 
any other Remedy, if they were ſum- 
mon'd according to Law, c. but this 
Writ, which is given by the Stat. of 
JVeftin. 2. c. 4. and the Writ is men- 
tiond in the Statute. 
The Writ of Quod ei deforciat ſeems 


to have ariſen from the Inconvenient 


which Wives ſuffer'd, by a Trick, to 
diſappoint them of Dower ; for the 


Husband was wont to be impleaded 
by his Aliences, and loſe by Default; 


and Judgment being given for the Alie- 


nee to recover, on ſuch Default of the 
Husband, his Seifin, he came in by 
'Title Paramount, and therefore de- 
feated the Seiſin of the Husband, and 


Conſcquently the Title of the Wife to 


Dower, and it was generally held that no 
Judgment by Default, could be defeated, 
but by the very Tenant ; and there- 
fore ſuch was Miſchievous, not only to 
'Fenant in Dower, but to 'Tenant for 
Life, «nd "Tenant in Tail, that hap- 

pend 


De Quad ei Deforciat. 
pen'd to loſe by Default; for they 
could not have a Writ of Right, be- 
cauſe they were not Tenants in Fee, 
ſo this Statute gave them a Cuod ei de- 
forciat, by which that Recovery could 
not bar the Demandant's Right, but the 
Defendant was obligd to ſuc an elder 
Title; but the Iſſue in Tail could not 
have this Writ, becauſe he had his For- 
medon in the Diſcender, by the Sta- 
tute De dorzzs.; yet the Writ or Count 
do not ſuppoſe any Recovery. 18 F. 
6. 25. is upon loſing by Default in a 
Ga, Reg. Breco. 171. and the ſame 
is ſuch, | 
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| R EX vic, G Co Precipe A. quod TheForm, 
reddat B. que uit uxor C. unum meſ- 
ſungium cum pertinent. in N. quod cla- 

mat eſſe rationabilem dotem ſuam, &. 

quod idem A. ei injuſte deforciat, ut 

dicit, Cc. 


And if the Tenant in Frank-mar- 
riage bring ſuch Writ, it is, 


Quod juſte, Oc. reddat, Gc. quod 
clamat eſſe jus & maritagium ſuum, & 
quod idem ſ, ei injuſie deforciat. 


And if Tenant in Tail. Precipe, 
Oc. quod clamat tenere ſibi, © hn 
de 


De Quod ei Deforciat. 
de corpore ſuo exenntibus, & quod præ- 
dict. A. ei injuſte deforciat, (ce. © 
It is good, without ſhewing whoſe 
Gift it is in his Count. 29 E. z. 47. 
30 E. 3.31. for the Writ is brought on- 
ly after a Recovery by Default of his 
own Seiſin; and therefore who made 
the Gift, is not material, but Matter 
of Evidence only; and conſequently 

need not be ſet out in the Count. 
And for Tenant for Life, the Writ is, 


Nod clamat tenere ad termiuum vi- 
te ſuæ, (and if Tenant by the Curte- 
ſy) Luod clamat tenere per legem An- 
. „ 


Hat the And the Regiſter is, That this 
Trnart iy Writ for Tenant by the Curteſy, is by 


the Curte- 


Equity of the Statute, and in this Man- 


#ed to the ner, tho' not nam'd by the 24th Chap- 


ter of this Statute; but if the Tenant 
in Tail, or ſuch other Tenant, who 
hath a particular Eſtate, loſe by De- 
fault, where he is not ſummon'd, Gc. 
then he may have a Writ of Diſceit, 
or a Onod ei deforciat, as he pleaſeth. 
If a Man loſe by Default in an Ac- 


Default. tion of Waſte ſued forth againſt him, 


he ſhall not have a Oxod ei deforciat, 
for the Verdict which found the Waſte. 
es 0 5 Accord. 
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Accord. as to Waſte, 3 H. 6. 29. by 
Roff. Brooke, Quod ei deforciat, 7. 
„ 
And if a Man loſe any Land by Lx, 
Default, in a Writ of Right, in a Court- , Writ of 
Baron, he may remove that Record in- Right. 
to the Common Pleas, and have a Oyod 
ei, Oc. upon that Record. Iten, It he 
do not remove it ; but then, it-ſeems, 
that the OQuod ei, Cc. ſhall be ſued 
in the Common Pleas, or in the Court- 
Baron, were he loſeth the Land, as he 
pleaſeth ; tamen Cure. 


Note; Upon a Recovery, by De- Wratw 
fault, in a Court-Baron, Cuod ei, Gc. Lite. 
lies in the Court of the King; and 
therefore it is no Iſſue to ſay, Nul tiel 
Record; but he ought to ſay no 
ſuch Record or Recovery, by which it 
appears that the Tenements were loſt by 
Default. 2 E. 4. 11. 10 H. 7.9. 6 H. 

In the Ouod ei, Cc. it was enough what 
for the Plaintiff to ſhew that he was #46 t 
Tenant for Life, by the Curteſy, or in 35% nd 
Dower, Oc. and he was not oblig'd to 
ſet forth the Recovery in his Writ or 
Count, but that came on the Defen- 
dant's Side; and he might plead that 
there was no ſuch Record or Recovery 
in Abatement of the Writ ; for if there 
was no Recovery by Default, then the 
ns, r 
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De Quod ei Deforciat. 
Plaintiff has miſconceiv'd his. Writ ; for 
he might recover by Aſſize or Writ of 
Dower; and it would be impertinent 


to clog the Plaintiffs Writ or Count, 
with a Recovery by Default, becauſt 
that is Part of the Defendant's Title; 


and therefore comes properly on his 


Side to ſhew:; and if there be ſuch Re- 
covery, the Defendant muſt ſet it forth 


in Bar; and alſo his Title, as if it 


be by a Gift in Tail; and he had re- 
cover d by Default, in a Formedon, he 
muſt ſet forth and ſay, that he is Para- 


tus manutenere jus & titulum per do- 


num prediti. and the Defendant, by 
Way of Replication, may traverſe the 
Gift, or traverſe the Seiſin of the Dower, 
Raſt, Entries 537. but the Plaintiff can 


never traverſe the Recovery, becauſc 
that is the Foundation of his oun 


Tbat it 


Writ; but if the Defendant traverſes it 
in Abatement of the Plaintiff's Writ, if 
the Record be in a Court Raron, then 
it may be removd by a Recordari into 
the Common Pleas; but if the Reco- 
very, by Default, be in a Court of Re- 


cord, it muſt be remov d by Crtiorari 


and Mittimus, _ 
And the Quad, Oc. lies againſt a Stran- 


lies againſt ger to the Recovery; as if a Man reco- 


a Stran- 
ger, to 
tbe Reco- 
very. 


vers by Default, and maketh a Feoff. 


ment after, the d, Oc. ſhall be brought 


3 againſt 
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againſt the Feoftee. 44 E. 3. 43. 
_ Debitatur. 11 E. 3.30. uod 
And if a Woman loſe by Default, Where = 
and taketh Husband, he ſhall have 3, er. 
the Owod, Gr. but if 'Tenant in Tail medon. 
loſeth by Default, G c. his Heirs ſhall not 
have a Writ of Cuod, Cc. but a For- 
medon, for that is his Writ of Right. 

Where a Woman, hath Dower af- Fire the 
ſign d to her in Chancery, for the 4 
Nonage of the Heir, who is in Ward Writ. 
of the King; and afterwards the Heir, 
at full Age ſueth a Scire facias in the 
Chancery, to avoid that Endowment, 
and recovereth on that Scire facias, in 
Default of his Wife; now the Wife 
mall have a OCnod, Cc. in the Com- 
mon Pleas, upon that Recovery. 

And ſo if a Man recovers in the King s The lite. 
Bench, any Land by Default, upon a 

Soire facias ſued out of a Record, which 

is there, the Tenant, who loſt by Do- 

fault, ſhall have his Quod ei, c. and 

ſhall ſue the ſame in the Common 

Plodss: u | Att -: 3 | 
If two Coparceners, Tenants in Tail, Coparen- 
loſe their Land by Default, they ſhall "* 
join in a Quod ei, Cc. and yet the 
Default of one is not the Default of 
the other. M. 46. E. 3. 


And 
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7erantfor And in a Præcipe quod reddat, if the 
74% „1. Tenant for Life, or in Tail, appears, 
king De- and after departs in Deſpight of the 
faut. Court, he ſhall loſe his Land, and yet 
he ſhall have a Ouod ei, &c. for that 

Recovery was by Default, becauſe he 
did not appear when he was demanded: 
Departure And iff Tenant in Tail, or Tenant 


f Deſhight for Life, after the Miſe joined in a 


Court. Writ of Right, depart in deſpight of 


the Court, he loſeth his Land, and 

there he ſhall not have a Cuod ei de- 

forciat, becauſe Judgment final ſhall 
be given againſt him in that Caſe. 

Tie Rea The Reaſon of the Diſtinction in the 

ſon cf the foregoing Caſes, ſeems to be, becauſe 

Bede in a N quod reddat, in Entry, 

the Plaintiff only recovers Seiſin; and 

thereupon, in this Caſe, the OQuod lies, 

which was intended in this particular 

Caſe, inſtead of the Writ of Right for 

theſe Tenants; but where the Mz/e is join- 

ed upon the mere Right; and the 'Tenant 


departed in Deſpight, &. Judgment Fi- 


nal was given againſt him; and there 
could be no new Writ of Right ; there- 


fore in theſe Caſes, no new Writ of 


 Onod ei deforciat was given in Lieu 
thereof. 


e , If the e ee 


ene. Lands, in Right of the Wife, for the 


Life of the Wife, and they loſe the 
3 Land 


Reer W ;,, . 


De ot XX r www 


T an # . = 
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Land in Præcipe, by Default, yet they 
mall have a Cuod ei, Gr. 5 

And if Tenant for Life, loſe his Ten 
Land in a Cefaoit brought againſt him, for L.A. 
by Default, Fer he ſhall have a Quod Raul, 
ei, Oc. by the Statute of Veſtm. 2 H. in 4 Cel 
5. c. 3. and M. 6 E. 3. becauſe the" 
Lord, in this Caſe, as well as in all 
other Caſes, by Default, makes Title 
by the Ceſſer, in Maintenanee of the 

Default. N „ | 
And if the Teuant, by a Receipt Tart 


upon the Default of Tenant for Life % Re. 


appeareth; and is teceiv'd;, and plead- 4 
eth, and afterwards loſeth by Action 
tried, yet the Tenant for Life ſhall 
have a Onod ei, Cc. for the Judgment 
is given againſt him by his Default, 
33 E. 3. Cod ei, Sc. 17. 3 H. 4.15. 
33 E. 3. Avowry 255. 
And if the Tenant vouch, and the beste, 


Vouchee will not appear, for which the we Tant 


Tenant loſeth by Default of the Vou- Ele n. 
chee, it is to ſee whether the Tenant 
ſhall have a Oyod ei, &c. for he loſeth 
the Land by Default, tho not his own; 
| for the Statute is, Et cum temporibus 
retroattis cum aliquis ami ſiſſet terram 
ſuam per defaltam, ne habeat aliud re- 
cuperari quam per Breve de retto; and 
there it doth not fay, Per defaltam 
ſuam, but generally; but after in the 

| Ff Statute 
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Statute, it ſays, Proviſum fit quod de 
catero non fit eorum defalta eis ita pre- 
judicialis, Gc. and by that, it ſeem- 
eth that the Tenant ought to make 
Default; and it ſeemeth, that the De- 
fault of the Vouchee, is the Default of 
the Tenant, and ſo Default in both, 
P 3 
Tie like, But if the Tenant vouch, and the 
Vouchee appeareth, and entereth into 
the Warranty, and afterward loſeth by 
| befault; now if the Tenant loſe b) 
| the Default of the Vouchee, he ſhall 
not have a OQmod ei, &c. becauſe he 
ſhall not have Judgment over in Va- 
hue againſt the Vouchee, by Default of 
the Vouchee, for that is not the Default 
of the 'Tenant ; ergo Quere. 5 
If the Vouchee do not appear, it is 
the Default of the Tenant, in not 
bringing in his Vouchee at the Day, in 
order to defend his Title; therefore 
the Demandant recovers by Default; 
and by Conſequence the Writ lies for 
the Tenant that loſes upon ſuch De- 
fault, who becomes Demandant in a 
Onod ei deforciat, to make the former 
Demandant ſhew his Title, on which 
he could maintain his former Writ. 
Indeed if the Vouchee came in, and af- 
ter made Default, no Writ of Onod ei 
deforciat lies; but ſuch a Recovery 
| | may 


De Quod ei Deforciat. 


may be pleaded as a Bar to the Cu 


ei, G c. becauſe the Demandant in 
the former Action had Judgment to re- 
cover in Value; and therefore having 
the Recompence by the former Judg- 
ment, he could never maintain this 
Writ, to recover the Thing itſelf; but 
in the former Caſe, Vouchee not ap- 
pearing at all, there could be no Judg- 
ment for Recompence in Value; and 
if the particular Tenant had not this 
Writ, he would be without Remedy; 


and this is the Reaſon, why in a Com- 


mon wn rag Tenant in Tail can- 
not implead t 
el defi orciat. 


And if Husband and Wife loſe, by Barn a 


— 
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e Recoveror in a Cõ,ꝗ 


Default, the Land of the Wife, which Fe. 


ſhe holdeth for Life, if the Husband 
dieth, ſhe ſhall not have a Cuod ei de- 
forciat, but a Cui in vita; for it is 
a Demiſe made by the Husband. 
The Statute Weſin. 2. c. 3. expreſly 
gives a Cui in vita, in this Caſe, theres 
fore not within the Statute that gives 


a 'Ouod ei deforciat ; and when he 


bringeth the Cod ei deforciat, he counts 


eth that he was ſeiſed of the Land in 
Demeſne, as of Freehold, or in his De- 


meſne in Tail, without ſhewing of whoſe 


Leaſe or Gift he was ſeiſed; and he 
- F04:--- 8 
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4.36 De Quod ei Deforciat. 
_ to alledge Eſplees, in himſelf, 
1 
1s genenal, We have already mention'd why he 
need not ſhew of whoſe Leaſe or Gift 
he holds in the Count or Writ ; but on- 
ly in general ſay, that he himſelf was 
Obſerva- ſeiſed, t ſupra, becauſe to alledge 
Hin,, it generally, was ſufficient to entitle 
himſelf to the Writ, becauſe he lays 
the Eſplees, which ſhews the Seiſin; 
and if he ſhews the Seiſin, he need not 
ſay of whoſe Gift, becauſe the Ouſter 
is of that Seiſin, which he has laid 
to be actually in him, and then the 
Defendant ought to deny the Right of 
the Demandant, Gc. and ſhew how that 
at another Time, he recover'd the Land 
_ againſt the Demandant, by a Formedon, 
or other Action; and ſhall ſay at the 
End of his Plea, Quod ipſe paratus eff 
ad manutenendum jus, & titulum ſuun 
pradict. per donum prædièt, Oc. inde 
petit judicium, Gc. and then the De- 
mandant in the Ozod ei deforciat, ſhall 
traverſe that Title, or ſhew Matter to 
bar that Title, &c. but he ſhall not 
wake a Defence, and then plead in Bar, 
as he ſhall do in the Formeaon, Rc. 
The Meaning of this is, that in the 
B  Formedon, after the Defendant has en- 
| ter d into the Defence, that is, Fenit & 
defend. jus ſuum quando, Gc. & 2 
| quod 


De Quod ei Detorciat. 


quod præd the Plaintiff Actionem ſua 
cerſus eum habere non debet quia dicit 


Gc. and fo ſhews Matter to defend 


himſelf from the Plaintiff's Action. 

But in the Ouod ei deforciat, the 
Defendant, by Way of Bar, is to ſet 
up his former Recovery, by Default, 
and protect that Recovery by Ti- 
tle, and ſo to aver the Defence of that 
Title, whereby he recover d; therefore 
it would be very improper for him to 
ſay Actionem ſuam verſus eum habere 


non debet, becauſe the Tenant has ex- 


preſly given the Action, where there 
was a Recovery by Default; and to 
begin his Defence in that Manner, 
would be an Averment againſt the Sta- 
tute. 
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T 1 


To the ſeveral 


M ATTE R 8 a; in the 


two foregoing Treatiſes, di. 


vided under the following 
He aps. 


Alien. 
Or the Truſts of an Alien Page 243 


Aſſets. 


That a Uſe was not Aſſets, and why 37 
2. That a Term limitted to attend a Fee, 


„ be Aſſets 37 
That ſince the Statute of Frauds, they 
* to be Aſſets 38 


Aſſiſe. 


A TABLE. 
Allile. 


That a Man may have an Aſſiſe upon a 
Feoffment, to his own Uſe, without an 


actual Entry 1 Page 275 
Attomment. 

1. What ſhall ariſe by Way of Uſe, with- 

out Attornment 99 


2. That there can be no Eſtate at Common 
Law, by Attornment, after the Death 
of the Grantor . 90 

3. That the Words Bargain and Sale, will 
not paſs a Reverſion *till Attornment, 
nor the Words Give and Grant, without 
a Conſideration. Ear 

4. A Reverſion granted to an Uſe, the Uſe 

is not executed *till Attornment, other- 


wiſe if granted by a Fine 231, 232 
| Authozity. 
1. Where the Authority by a Deviſe, to ſell 
Lands ſurvives, and where not 68 
2. How the Court of Oy will inter- 
N poſe, that an Authority to ſell, may be 
executed 68 
k 3. That Perſons authoriſed to ſell, are of 
y Neceſſity excluded from buying. 69 
. 
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A TABLE 
Averment. 


. What Conſideration not to be averred. 
Vide Conſideration, where a Bargain and 
Sale is void, unleſs Money be averred 
e 
g. No Averment or Evidence is to be ad- 
mitted againſt a Conſideration expreſſed 
in the Deed 8 4 0 
That no Averment can be allowed b 
the Heir, that the Conſideration is falſe 
againſt the Deed and Conveyance of his 


Anceſtor. 52 
4. Where Money is to be averred the Con- 
ſideration „ 


That a Deviſe cannot be averred to any 
other Uſe but to the Uſe of the Deviſee 
162 

6. Otherwiſe, if a Uſe be expreſſed, it is 
executed ibid. 
5. A different Uſe cannot be averred upon 
a Fine Sur Grant and Render 357 
8. Where Parties are eſtopped from aver- 
ing other Uſes upon a Pine, and where a 
Declaration of other Uſes may be aver- 
"red l, 04 
9. That there may be a parol Ayerment 
_ againſt a ſubſequent Declaration of Uſes 


| | 261, 262 
10. Where the Conſideration may be aver- 
red 258 


11. Where no Ae by Parol, ſhall 


alter the Declaration in Writing, 2595 
260 


| 11 
Pargain 


Vide Conſideration 


aA TABLE 
Bargain and Sale. 


I. What a Bargain and Sale is, and the ſe- 


veral Parts of its Definition Page 82, 291, 


| 295, 299 

2. The Effect of a Bargain and Sale 82 
3. The Expoſition thereof ibid. 10g 
4. Who may Bargain and Sell 83 
5. That the King cannot Bargain and Sell 
to a Ule ibid. 

6. To whom a Bargain and Sale may be 
8 84 
7. That a Man may Bargain and Sell to his 
——_— | ibid. 
8. That a Man may Bargain and Sell to a 
Corporation hid. 


9. What may be Bargained and Sold 85 


10. That a Man ſeiſed of a Freehold for 
Life, may Bargain and Sell it for Years 
Coke hs ibid. 

11. How a Rent might be ſold before the 


Statute, and how ſince ibid. 86 
12. That a Sale of 201. tos. worth of 


Land, and Part of a Manor, is void, and 


why ; and what other Bargains and Sales 


are void ibid. 87 
13. In what Manner Eſtates may be Bar- 
gained and Sold, and of the Enrolment 

| ibid. 


14. By what Words Lands may be Bar- 


gained and Sold . 


15. Of the Effect of a Bargain and Sale, 


and that it will work a Diſcontinuance 
— 


16. That 


. 


16. That a Bargain and Sale works no For- 
feiture Page 101, 102 
17. That a Man may Bargain and Sell, re- 
ſerving a Rent, and why 103 
18. That before 27 H. 8. a Uſe in Fee, by 
a Bargain and Sale, had paſſed upon a 

Conſideration, without the Word Heirs 
238 

19, But now fince the Statute, there is tha 
ſame Reaſon to require Words of Li- 
mitation, in ſuch Caſes, as in Common 
Law Conveyances | 239 
20. Selling Ex vi Termini ſuppoſes a Man's 
transferring a Right to ſomething, for 


Money 50 
21. Of Pleadings relating to Bargains and 
Sales | 299, 300, 301 


22. What a ſufficient Conſideration upon a 
Bargain and Sale, tho' no Money certain 
is mentioned ES "246 
23. What neceſſary to Bargains and Sales 
to have them executed by Force of the 
8 „ 
24. Where a Bargain · and Sale paſſed no 
Eſtate, it not being enrolled, but it 
ſerved only as a Declaration of Uſes 
264, 265 
25. Of the Enrolment, Conſideration, and 
other Requiſites, neceſſary to a Bargain 


and Sale 286, 287, 288, 289, 290 
Vide Conſideration | 9, 13 
Vide Covenants to ſtand ſeiſed 4 


Jide Enrolment 


Bargainoz. 


4 TABLE, 
Bar galnoz and Bargainee. 


1. That a Bargainee in Fee of Tenant in 
Tail, hath ſeveral Properties of a Te- 
nant in Fee, and the Reaſon thereof 


Page 100 
2. Where a Bargainee in Fee is ſeiſed of a 


Fee-ſimple, determinable on the Eſtate- 
tail ibid. 101 
3. That a Bargainee cannot vouch by Force 
of a Warranty annexed to the Eſtate of 
the Land, and why I 02 
4. If a Man ſells a Reverſion upon a Leaſe 
| for Life or Years, the Bargainee ſhall not 
take Advantage upon a Demand of the 
Rent, without Notice given of the Bargain 
and Sale, and why 103 
5. Where the Bargainor may be termed a 
Tenant at Will, to the Bargainee, and 
' a Leaſe for Years made by him, makes 
him no Diſſeiſor "06 
6. Where the Bargainee by a Fine Sur Grant 
and Render, ſhall not be ſeiſed of an 
abſolute, but of a conditional Eſtate on- 
] 59 
Ro WEE the Bargainee ſhall be received, 
tho' the Deed be enrolled after the Te- 
nant for Life is impleaded. 
8. That the Bargainee in Fee of Tenant 


for Life, has but an Eſtate for the Life 
of the Bargainor 297 


Baron 


4 TABLE. 


Baron and Feme. 


1. Where an Eſtate-tail is executed in the 
Wife immediately Page 135 
2. That by the Common Law a Deed ac- 
| knowledged by the Husband and Wife, 
binds only the Husband, and how the 
Cuſtom of London varies the Common 
Law 109 
3. Where the Husband and Wife, levying 
a Fine, are in of the old Reverſion 20, 
1 
4. That the Wife may wave her Jointure 
by Matter 77 pais 153 
S. What is an Eſtate- tail veſted in the Huſ- 
band for Life 1 
6. Where an Uſurious Contract is made up- 
on one Deed to declare Uſes, and there 
is a ſubſequent Deed to rectify the U- 
ſury, the Wife ſhall be bound by the mw 
. 
7. What is not a good Uſe to the Wife 
made by the Husband of the Wife's 
Alienation of her Jointure "704 
8. That after an Alienation, the Party in- 
tereſted may enter, as if the Woman 
was dead 157 
9. Where the Alienation by the Wife, 
works a Forfeiture, and he in Remain- 
der may enter immediately 160 
| 10. Where the Alienation by the Wife, 


in Fee, gives an Entry to the Heir, in 
the Life of the Wife 159 


11. That the Husband cannot be T * 
by Curteſy, of an Uſe 


12. of 


A TABLE. 
12. Of Declarations of Uſes by Husband 
and Wife Page 24% 246, 247, 248, 249 


1. Where a Uſe ſhall not ariſe ta a Ba- 
ſtard, upon a Covenant to ſtand ſeiſed 

| 278 

2. That no Uſe will ariſe to a Baſtard. 
| 476 


— —_—— 


— 


ECeſtui que Uie. 
The Eſtate of Ceſtui que Vie, for the Life 
of A. is determined by the Death of A. 


66 

Ceſtui que Uſe. 

1. Where a Leaſe by Ceſtui que Uſe is void, 
and where good, and why 26 
2. That at Common Law, the Entry of 
Ceftui que Uſe made him a Diſſeiſor, 
and why _ - = 
3. That at Common Law Ceſtui que Uſe 
might alien the Uſe, and why ibid. 
4. What Authority is given to Ceſtui que 
Uſe, by 1 R. 3. c. 1. - 87 
5. That the Statute of 1 R. 3. gives no 
Authority to Ceſtui que Uſe to deviſe the 
Land -- | 32 
6. That by the Statute Cæſui que Uſe has no 
Power of Alienation, when he has a na- 
ked Right, and a Uſe in Eſſe, unleſs it be 
in order to confirm an Eſtate in Being, 
and why 5 . 
7. Who are within the Statute of 1 R. 3. 
c. 1. by which a Power of Alienation was 
annexed to the Eſtate of Ceſtui que Uſe, 
and the Reaſon of that Statute 27 
8. Where 


4 T;AHELE. 
8. Where the Feoffees to an Uſe, ſhall be 
bound, the Ceſtui gue Uſe enfeoffing the 


Diſſeiſor, and why Page 28 
9. Where Ceſtui que Uſe may alien in Fee, 
and why | ibid. 


10. Where Cæſtui que Uſe, being a Feoffor 
upon Condition, entering for a Condi- 
tion ſhall be ſeiſed of the whole Eſtate 

| 32 

11. Where Ceſtui que Uſe, in Tail, aliens 
by Leaſe and Releaſe, it only binds the 
Feoffees otherwiſe by Fine, but binds not 
the Iſſue by a Recovery ibid. 

12. If Cæui que Uſe aliens by Fine, it bars 
the Entry of the Feoffees after his Death 


8 8 bid. 
13. The Conſequence of a Deviſe by Ceæſtui 
gue Uſe © a 


14. How Feoffees of Ceſtui que Uſe may alien 
according to the Deviſe of Ceſtui que Uſz 

| ibid. 

15, Where Ceſtui que Uſe ſhall have an Ac- 
tion of Debt, but cannot avow, and why 
ER 34, 242 
16. Where Ceſtui que Uſe ſhall enter for a 
Condition broken Os 
17. A Rent reſerved by Ceſtni que Uſe ſhall 
go to his Heirs ibid. 
18. Where Ceſtui que Uſe, under a Fine, 
ſhall hold the Lands charged with a Uſe 
dj 56 

19. Where a Grantee of a Rent from the 
Feoffee to an Uſe, ſhall hold it to the 
Uſe of Ceſtui que Uſe = | 172 
20. Where the Tenants of a Manor ſhall 
2 anſwer 


V 
anſwer the Rents to the Ceſtui que Uſe, 
tho the Services are drowned Page 194 

21, Whatever Intereſt the Caſtui gue Uſe 
has in the Uſe, it is executed by the Sta- 


tute 199 
22. That Ceſtui que Uſe could not enter up- 
on the Lands | 239 


23, That tho' it is generally true that if 


Ceftui que Uſe entered upon the Feoffee, 
he was a Treſpaſſor, yet in ſome Caſes, 
by Intendment of Law, he might enter 
and occupy the Lands at the Will of the 
Feoffee, and in what Inſtance 201, 202 
24. What gives Ceſtui que Uſe the legal E- 
ſtate | 239 
25. Where Ceſtui que Uſe of a Remainder 
in Fee, after ſeveral Eſtates of different 
Natures, ſhall have his Remainder, when 
the Eſtates happen to determine, and ſhall 
not ſtay *till they are all determined, 
tho* the Words are after all the Eſtates 
ended . 271 
26. The Conſtruction of the Judges upon 
the Statute appointing a Juryman to have 
40 f. per Annum, that Ceſtui que Uſe was 


within that Statute 203 
Condition. 
What was held not to. extinguiſh a Condi- 
tion 5 266 
Vide Ceftui que Uſe 9,15 
Conditional Uſes, 
Of Conditional Uſes, 265 


Conſide- 


A TABLE. 
Conſideration. 


1. That Conſiderations of raiſing an Uſe 
upon a Covenant, are two-fold, Blood 
or Money Page 47, 48 

2. That the two Conſiderations which are 
allowed to be valuable in a Deed, are 
Marriage and Money 47 

3. Brotherly or Patefnal Love, are good 
Conſiderations: So of Marriage, but not 


Friendſhip or Acquaintance 48, 251 
4. Nor is Natural Love a good Confidera- 
tion 48 
5. What Conſideration is neceſſary to the 
raiſing an Uſe 45 

6. Upon a Fine 


47 

7. What Conſideration is eee to a Co- 
venant to ſtand ſeiſed, and how far it 
extends 112, 20), 252, 253, 743 255, 
256, 257 

8. What are, and what not good Conſide- 
rations in Covenants to ſtand ſeiſed 48 

9. That no Uſes will ariſe without a Conſi- 
deration upon a Bargain and Sale, or 


Covenant to ſtand ſeiſed 46 
10. Where a Uſe may be raiſed without a 
Conſideration ibid. 


11. No Confideration to be Averred, but 
what ſtands with the Conſideration ex- 
pr eſſed ibid. 
12. Tho Blood be good Conſideration to 
raiſe an Uſe, yet — the Intent of the 
Party be declared by a Deed, and the Court 
of Equity muſt follow that Intent 48 


2 13. What 


A TABLE. 

13. What Conſideration is neceſſary to a 
Bargain and Sale, and what to a Cove- 
nant to ſtand ſeiſed Page 112 

14. Where there needs no Conſideration 

to raiſe an Uſe 114 

15. Where no Uſe ariſes, unleſs there be 
a good Conſideration of Money 52 

16. Where the Uſe ſhall ceaſe becauſe the 
Conſideration ceaſed 277 

Vide Prior and future Uſes 

Vide Covenants to ſtand ſeiſed 

Vide Averment, 1 

Vide Bargains and Sales, 22 

Vide Covenants to ſtand ſeiſed 


Confirmation. 


1. Where the Leſſee for Years may make 
Uſe of a Deed, as a Confirmation, and 


afterwards as a Feoffment 8 
2. Where a Grant to a Tenant at Will may 
enure as a Confirmation 89 


Conuzee in a Fine. Vide Ene, 18, 28 


Conuzee of a Statute. Vide Fraudu- 
tent Conveyances, 6 


Contingent Remainders. Vide Re- 
mainders | OS 


Coparceners. Vide Quod ci Deforciat, 12 
Vide Contingent Remainder, 8 | 


Gg Copy- 


1 T'#8\L F- 


Copyholder. 


How a Copyholder, ſurrendering to the 


Uſe of his Laſt Will, may diſpoſe of his 
Eſtate Page 36 


_ Vide Releaſe, 1 


Vide Contingent Remainder, 8 
Co2pozations. Vie Seifin to Uſes, 7 
Covenant. 


1. Whether a Man may have an Action of 
Covenant, to recover Damages, tho' no 


Uſe could ariſe 257 


2. The Difference between a Covenant that 
Lands are free from all Incumbrances, 
and that a Man ſhall execute a Deed, 

with a Covenant that the Lands are free 
3343 

3. The Difference between a Covenant that 
the Lands are free, Oc. and that the 
'Truftees ſhall enjoy the Lands free, G. 


2 343 - 
Covenants to ſtand ſeiſed. 


1. Of Covenants to ſtand ſeiſed, in Conſi- 
deration of Blood, and their Original 
110 

2. Who may covenant to ſtand ſeiſed, and 
to whom 111 
3. By what Words a Man may covenant 
to ſtand feiſed . 114 
4. That a Bargain and Sale in Conſideration 
of Love, and for inereaſing his Daughters 

1 Portions, 


A TABLE. 


Portions, ſhall enure by Way of Cove- 
nants to ſtand ſeiſed Page 114,115 
5. What ſhall be conſtrued a Covenant 
Executory, and not a Covenant to ſtand 
ſeiſed IIS 
6. Where a Conveyance, without Attorn- 
ment or Enrolment is void, and cannot 
enure by Way of Covenant to ſtand ſei- 
ſed OS 
J. The Effect of a Covenant to ſtand ſei- 
ſed, and where ſuch Covenant is void 


ä 116 
8. Where a Covenant being void in Law, 
is void in Equity ibid. 


9. That every Covenant to ſtand ſeiſed, 
- preſuppoſes a precedent Seiſin 116, 117 
10. That if a Mortgagor covenants after 
Redemption to ſtand ſeiſed to the Uſe of 
J. S. it is a void Covenant; and how in 
Caſe of a Feoffment 0 117 
11. Where a Covenant by the Father, to 
ſtand ſeiſed to the Uſe of his Son, ſhall 
ſtill make the Fee in the Father 116 
12. A Covenant to ſtand ſeiſed to the Uſe 
of the Nominee of F. S. is void, but to 
ſuch of the Covenantor's Couſin as J. S. 
ſhall name, is good 49 
13. The Difference between a Covenant to 


| ſtand ſeiſed and a Feoffment to a Uſe 
J : 1 113 
114. Where the Covenantor to ſtand ſeiſed, 
: | ſhall be conſtrued to have an Eſtate for 
:t i his own Life, becauſe all the Remain- 
4 | ders were to commence after his Death 26 
n © 15. Whether a Covenant, being Contra- 
rs tradictory to what went before in the 


* 0 ſame 


A TABLE. 
ſame Deed, ſhall be void, or how far it 
ſhall extend Page 272 


Damages. 
Vide Dower, 49 


Where Ceſtui que Uſe ſhall hive an Action 
of Debt 34 
\ 


- Declarations of Ales. 


1. Who may declare Uſes 39, 40, 41, 42, 


435 244 
2. That one Non compos mentis may de- 


clare Uſes 42,246 


3. That an Infant may declare Uſes 245, 


246, 251 


4 See more of Declarations of U es, by 


Infants 251 


5. Declaration of Uſes by Jointenants, ſe- 
verally 


6. A Baron and Feme cannot declare Uſes 


upon a Feoffment, ſo as to bind the 

Wife 39 

7. What became a Doubt upon the Statute 

of Frauds, concerning a reſulting Uſe, 
and that by the Statute of 4 Anne, c 

16, a Man may declare the Uſes of a 


Fine and e, by a ſubſequent 
Deed 62 


8. What is ſufficient to declare an Uſe 
which would not have been ſufficient to 
_ a Covenant to raiſe an Uſe 275 


9. Where 


4 T4BLE: 


9. Where a Deed Declaratory of an Uſe 


was neceſſary at Common Law Page 


270, 142 

10. Where a Letter is a good Declaration 
of a Truſt 347 

11. What ſhall not controul Uſes declared 
by a Deed 273 

Vide Fine, 6, ), 8, 14, 15 

Vide Leaſe, 4 1 

Dedimus. 

To take the Dowreſs's Oath. Vide * 

171 
Deeds. 

1. Whether the laſt Deed, or the firſt, 

ſnall be moſt effectual 96 


2. Where a Perſon not named, but in the 


Habendum of a Deed, ſhall not take by 
the Habendu © 235 


Deviſe, Deviloz, and Devilee. 


1. If a Limitation of a Uſe in a Deviſe, 
be void, whether the Deviſee ſhall be 
ſeiſed to the Uſe of the Deviſor, and 
his Heirs 281 

Vide Averment, 5 

2. Where the Deviſee claims by the Sta- 
tute of Uſes | 5 

3. That a Uſe is deviſable 

4. The Conſequences of a Deviſe to an Ute 


; 35, 36 
Vide Fine, 4 


Vide Fointures, 9 
"7 g 3 Diſcent. 
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A TABLE. 


Dilcent. 


1. If the Bargainee dies before Enrolment, 
his Heirs ſhall take by Diſcent Page 289 

2. Of Diſcents of an Uſe in Reverſion 19 

3. What are the Diſcents of an Uſe in Poſ- 
ſeſſion, and what in Reverſion 16 

Vide Dower, 112 

Vide Heirs, 5 

Vide Perpetuities, 1, 3 


Diſcontinuance. 


vide Bargains and Sales, 1 5 

What no Diſcontinuance within the Statute 
ot-11 H. J. e. 20. 

Vide Dower, 106, 116 


Oiſſeiſin, Dilſeiſoz, and Diſleilee. 


1. Every ſubſequent Conſent is equal to a 
Command precedent to make a Joint 
Diſſeiſin; and tho' the Act of Diſſeiſin 
be done by one, yet a ſubſequent Act 
of the other makes them, in Law, — 

ed Joint Diſſeiſors 

2. Where the Uſe and Poſſeſſion both th 
by the Feoffment of the Diſſeiſor 241 

3. Where a Releaſe to the Diſſeiſee ex- 


_ tinguiſhes the Uſe 241 
4. Where the Uſe of the Diſſeiſce ſhall 
ſtand good 270 


Vide Ceftui que Uſe, 2, 7 
Vide Dower, 108, 116 


Vide 


4 T ASL E. 


Vide Feoffment, Feoffor, and Feoffee, 3. 
Vide Pleadings, 5 


Diſtrels. 


vide Ceftui « que Uſe, 26 
Vide Dower 152,153, 154, ISS, 156, 157 


158, 159 
Dono? and Donee. 
Vide Dower, 12 LY 
Vide Limitations, 2 
Dower. 
i; What Dower is 354 


2. That the Writ is a Writ Patent 357 
3. That the Wife may remove the Plaint 


358 

4. That the Tenant cannot, without ſhew- 
ing Cauſe ibid. 
5. Where it may be removed by a Recordare 
359 

6. Not to be done by a Pone, but by a 
Tolt ibid. 


7 To whom the Writ is to be directed 1074. 
8. Where ſhe might have a Tolt on a Writ 


of Right 361 
9. Where the Plea is to be removed by a 
Recordare ibid. 
10. Where the Writ is to be directed to 
the Feoffee | 362 
11, Where to the Heir 362, 363 


Ge4 12. Where 


A TABLE. 
12. Where 'the Writ is to be againſt the 
Donee, directed to the Sheriff Page 


362, 363 

13. That Dower is the Conſequence of 
the Marriage ibid. 

14. For what Purpoſes allowed ibid. 


15. To whom to apply for her Dower 364 
16. How it ſtood before the Statute Quia 
Emptores Terrarum ibid. 
17. Where the Writ is to be brought 365 
18. Where the Tenant in Dower is to have 
the Writ againſt the Leſſee for Life 

| ibid. 

19. Where the Writ may be returnable in 
the Common Pleas, tho? the Clauſe Quia 
Capitalis Dominus, &c. be not in the Writ 


= 

20. And the Lord to have no Action for 

' ſuing the Writ there 366 

21. Where he may a Prohibition ibid. 

22, Where a Dominus remiſit Curiam ſuam, 
is implied So - 3006." 


23. Where a Wife is endowed of Part of 
her Dower, ſhe muſt have her Writ of 
Right of Dower © 367 

24. And the Reaſon thereof ibid. 

25. Where a Feme loſeth by Default, ſhe 

may have her Writ of Right of Dower 

ibid. 

26. Tenant for Life barred in a Poſſeſſory 

Action, could not have a Droiturel Mrit 


at Common Law 368 
27. And the Reaſon thereof 369 
28. Feme loſing her Dower by Aſſiſe, her 

Remedy is by Attaint 369 


29, Th: Reaſon thereof ibid. 
| 30. The 


FALK. 


30. 'The Proceſs after Removal Page 369 
31. The Form of the Writ 370 
32. Dower of a Moiety ibid. 
33. Where to be directed to the Heir ibid. 
34. The Form of the Writ of Dower, to 


the Heir, for the Third Part ibid. 
35. Of the Profits of a Fair 371 
36. Of Stallage ibid. 
37. Of an Office ro gr ibid. 
38. Of a Mill : \1. a 
39. 'That ſhe ſhall have Dower of what is 
Appendant and Appurtenant ibid. 
40. Of the Writ De Quarentina Habenda, 
when it lies 3792 
41. That it is a Writ Vſcountiel ibid. 
42. By what Statute given ibid. 
43. The Form of the Writ 373 


44. How the Sheriff to demean himſelf 
thereon 2 


374 
45. A Writ of Dower, Unde nibil habet, 374. 
46. Where it lies ibid. 
47. The Form of the Writ in Latin 375 
48. The Demandant not bound to accept 


the Tender of Dower ibid. 
49. From what Time the Demandant to 
have Damages ibid. 
50. When the Defendant to plead that he 
was always ready, Ec. 376 
51. The Form of the Writ againſt the 
Guardian es 


52. That he is to be named Guardian ibid. 
53. That the Defendant ought to ſhew that 
the Heir was Heir to him laſt ſeiſed ibid. 
54. A Precipe of Dower Ad oſtium Ec- 
cleſig : 37 


$5. Ex 


A FABLE. 
55. Ex aſſenſu patris | Page 3 
56. Dower Unde nibil habet may be ſued 
before the Sheriff, by a Fuſticies 37% 
57. Pracipe to the Sheriffs of London 378 
58. Dower in London, againſt ſeveral Te- 
nants ibid. 
59. One cannot have two Writs of Dower 
Inde nibil habet, at one and the ſame 
Time, but the latter ſhall abate 376 
60. Where there may be a ſecond Writ 


ibid. 
61. Where a Writ of Admeaſurement of 
Dower lieth ibid. 
62. Who may have it 380 
63. The Heir within Age ibid. 
64. Where the Heir at full Age ſhall not 
; „ 

65. Where the Guardian to the Heir ſhall 
have the Writ I bid. 
66. The Form thereof 381 


67. Where it lieth upon an Aſſignment of 
Dower, by the Heir, or the Guardian 


ibid. 
68. Where it is Vicountiel 382 
69. Where it is Coram Fuſticiariis, c. ibid. 
"no. All the Lands to be named ibid. 
71. Where there are to be ſeveral Writs 
| i hid. 
72, The Reaſon why the Writ is to be Co- 
ram Fuſticiariis ibid. 
73. How the Concluſion of the Count muſt 
be e 383 
74. How the Dowreſs is to plead 384 
_ »5, The Award of the Writ ibid. 
56. How the Entry is to be when the Writ 
is returned ibid. 


57. Where 


ATABLE. 


+197. Where there are ſeveral Inqueſts Pa. 385 


58. A Writ for the Guardian ibid. 
79. When the Plaintiff to remove the Plea, 
without ſetting forth a Reaſon ibid. 
80. The Proceſs 1 ibid. 
81. And by whom the Admeaſurement to 
be made ibid. 
82. Where the Grantee of the Ward is to 
have the Writ 386 
83. Where the Heir, and not the Guardian 
is to have it ibid. 


84. Where the Guardian ſhall have it 76:4. 
85. Where the Heir ſhall have an Aſſiſe ibid. 
86. The Reaſon why the Grantee may have 
a Wt... - 386 
8). And not the Heir at his full Age ibid. 
88. Otherwiſe if the Heir be within Age 

387 


89. Whether the Heir ſhall have an Aſſiſe 


ibid. 
90. Where the Guardian ſhall have a Writ 
of Admeaſurement of Dower, but not 
his Aſſignee 388 


91. Where the Heir ſhall have the Writ 


EE ibid. 
92. And the Tenant no Remedy by Aſſiſe, 
but by Scire facias ibid. 
93. Dower not to be avoided by Entry ibid. 


94. Where the Sheriff is conſtrued no Wrong- 


doer | 389 
95. And where the Heir can have no Aſ- 
ſiſe i hid. 
96. The Tenant to be called in by a Scire 
facias ibid. 


97. An 


— — — — 
1 — — 


> W, 


« at Wa — — 


9 ES ey 
— —— — . 


4% 7 

2 — wo W 22 bay £m. p — = © > 

0 OD b ata h — mw - — —— 

— — PC. 8 N * 2 1 Son Can ES 
9 4] o UA oe)" Logs =y of — — —— — — —— — 

E — . * LEST 2 a annua —— — — 

—— 22 > > — . — 
Sys 4 * = 6 . 1 4 ly - 
3 ' r 


r 
au 


* r 


— ̃ —— b 


— — — po 


'" 5 


\ . 


. 

97. An Aſſignment of Dower, ſuppoſed to be 
done Per Pares, not to be avoided but by 
Inqueſt | Page 389 

98. Whether the Heir may have a Scire fa- 
cias, notwithſtanding an Inqueſt 390 

99. Improvements of the Tenant in Dower, 
not to be taken from her by Admeaſure- 
ment 1855 AI bid. 

100. A Difference taken as to the ſeveral 
Sorts of Improvements 1 

101. Where the Wife was endowed, tho 
the Husband had no Poſſeſſion 391 


102. The like of a Tenant by the Curteſy 


zbid. 


103. Where the Wife not to be endowed 


when the Heir intrudes upon the King's 

Poſſeſſion be bid. 
104. Where the Wife to be endowed, tho? 

the Husband be attainted, if the Heir 


be reſtored 392 
105. The Reaſon thereof ibid. 
106. Where the Wife's Acceptance of a 

Term, ſhall bar her Dower 393 
107. Aliter of the Acceptance of a Tenan- 

cy at Will ibid. 
108. Where the Wife ſhall loſe her Dower 

by a Diſcontinuance _ ibid. 


109. Where the Wife ſhall loſe her Dow- 
er, the Husband being a Diffeifor 76:9. 
110. Where the Wife of the Donor ſhall 
not be endowed of Rent, it being ex- 
tinct N 394 


111. Where the Wife ſhall have Dower of 


a Rent, but Ceſſat Fxecutio, during the 
Nonage of the Heir hid. 


112. Where 


A TABLE 


112. Where the Wife of the Father ſhall 
not have Dower of the Grandmother's 


Third Part Page 394 


113. Where Dower defeats Diſcent 395 
114. Where Dos cannot be Ex dote ibid. 
115, Where the Mother ſhall be endowed 
ibid. 

116. The like of that Part which the 
Grandmother held in Dower 396 
117. Where the Wife of the Diſſeiſor of 
the Diſcontinuee ſhall not be endowed 
ibid. 

118. How the Wife of a Tenant in Com- 
mon to be endowed 397 
119. Dower by Metes and Bounds ibid. 
120. How to be endowed of a Mill or an 
Office ibid. 


121. Tenant in Dower praying Aid of him 


in Reverſion, how to be endowed ibid. 
122, Dower of Lands held in exchange 398 
123. Where a Stranger may plead that ſhe 
holds Lands in Socage ibid. 


124. Whether ſhe may endow herſelf of 


Lands, De la pluis Beale ibid. 
125. Where the Son cannot endow Ex 4ſ. 
ſenſu patris ibid. 
126, Where that Writ lies 399 
12). Where the Wife of the Meſue Tenant 
to be endowed | ibid. 
128. Where the Wife cannot be endowed 


of Lands evicted by a Title Paramount 


ibid. 
129. Where ſhe ſhall have Dower out of 
Lands recovered in Value ibid. 
130, Where not againſt the Heir's Grantee 
400 


131. What 
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E. 

131. What Dower Ad oftinm Eccleſiæ, and 
Ex aſſenſu patris are Page 400 
132. For what Purpoſe conſtituted 401 
133. A Wife not to have Dower upon the 
civil Death of the Husband, and why 


15 5 ibid. 402 
134. That ſhe may loſe her Dower by Adul- 
ter y 402 


135. But not if ſhe is upon the Lands 


ibid. 


136. How the old Law ſtood when Villen- 


age was in Uſe 5 ibid. 
137. How ſhe might loſe her Dower before 
the Law was altered ibid. 


138. When ſhe could not claim Dower of 5 


- the Feoffee 


403 
139. How the Law is ſince the 15 10 of 
Quia Emptores Terrarum 403, 404 
140. Wife of a Jointenant, where not to 
be endowed 4.04, 405 
141. Dower Ex aſſenſu matris & fratris 
ibid. 
142. Patris & matris ibid. 
143. Why not Ex aſſenſu fratris ibid. 
144. Ad oſtium Ecclefig ibid. 
145. What a good Marriage to be entitled 
to Dower ibid. 
146. How formerly e 
147. How in later Times ibid. 
148. When Dower is to be of a Moiety 406 
149. When of the whole | ibid. 


150. The Original of Free-Bench ibid. 
151. Dower Ad oſtium Eccleſiæ, how much 


to be aſſigned 407 
152. The Reaſon of the ancient Uſe in 
that Caſe ibid. 

4 153. Wife 


A TABLE. 


153. Wife not to be diſtrained for Debts 


due to the King Page 407 

154. The Form of her Writ to be relieved 

Es | os 

155. Another Form 2 

156. With the Addition of the Clauſe, Dum 

tamen hæredes, Sc. 409 
157. How it is to be where her Husband is 

Debtor to the King ibid. 


158. A Writ not to diſtrain in the Lands 
purchaſed Jointly by Baron and Feme 


| ibid. 
159. Where the Wife holds the Lands diſ- 
charged of the King's Debt 410 
160. Where Tenant in Dower is not to be 
diſtrained for the King's Debt 411 
161. Another Writ in the Regiſter, not to 
diſtrain for the King's Debt 410 


162. The Diſtinction of the Caſes 41 
163. Where a Writ De dote Aſſignanda li- 


eth 412 
164. When there was to be a Marriage of 
the Dowreſs | ibid. 


165. Dower aſſigned by the Crown 413 
166. The Writ to the Eſcheator ibid. 
167, When ſhe may have a Writ to the 
Eſcheator 414 
168, Another Writ to the Eſcheator 415 
169, When the Wife is to ſue in the Chan- 
cery 417 
170. A Writ to the Eſcheator, when the 
Lands are held of Spiritual Lords ibid. 
191. A Writ to the Eſcheator, where there 
is a Rent reſerved 418 
172, Where a Dedimus to go to take the 
Dowreſs's Oath | 19 
„ 173. Li- 


A TABLE. 
173. Livery to the Heir, with a Salvo of 
Dower | Page 419 
174. The Writ to the Eſcheator, in that 
Caſe ibid. 
175. When the Words Salva dote are not 
to be in the Writ 421 
176. Where the Heir ſhall ſue Livery of 
a Reverſion, after the Death of Te- 


nant in Dower . ibid. 
177. That the King is to perfect the Infeu- 
dation of Dower, and where 422 


178. Where the King ſhall ſend a Writ to 
the Eſcheator, to make a new Extent 
23 
179. Where the Dowreſs ſhall have a Sire 
facias to re-ſeiſe the Lands 424 
180. When the King ſhall ſend a Writ to 
the Eſcheator to re-ſeiſe the Lands ibid. 
181. The Form of the Writ. 425 
Vide Jointures, 4, 5, 6, 1,9, 10, 11, 16,1") 


-_  Ovoiturel Writs. 
Vide Dower, 26 


Durels. 
Vide Pleadings, "7 


. Eleffon. 


1. Where the Party may chuſe to take an 
| Eſtate by Way of Leaſe, at Common 
Law, or by Bargain and Sale, with At- 
tornment 88, 89 
2. Where the Party may chuſe to accept 
Livery, or to have the Deed 1 


4 Enrol- 


W 


4 1 481 


Enrolment; 
1. What an Enrolment i is Page 106 
* . introduced, and for what Rea 
on 0 


9 
. What the Tenor of the Enrolment is, 
* of the Act of Enrolment 


10 


4. When the Enrolment muſt be, and what 


paſſeth before, and what by the Enrol- 


ment 295, 296 
5. What Power before or after Enrolment 
292, 293, 294 

6. That the Statute of Enrolment does not 
| deſtroy the Operation of the Statute 
or Uſes. -- 91 
. What Contracts that are not enrolled, 
are conſtrued to be 106, 10 


8. The Kelation between the Rnvoliment | 
and the Deed 


. That after the Enrolment, the precheld 


is in the Bargainee, from the Date of the 
Deed 


93 
10. That the Bargainee hath not the Fee 
till Enrolment, and wh 


| 92 
11. Where the Bargainee ſhall have the 


Rent in Arrear, before Enrolment 94 


12. That the Bargainee may enter for a 


Forfeiture, before Enrolment 97 
13. That the Bargainee may be Tenant to 


the Precipe, may receive a Releaſe, or 
maintain an Affiſe before Enroltient 94 
14. Where the laſt Deed of Bargain and 
Sale, firſt enrolled, ſhall not take away 
the Effect of the firſt . 96 


H h 15. That 


A TABLE. 

15. That an Eſtate of Freehold or Inheri- 
tance, muſt be enrolled, and not a Term 
for Years, and why, and where the 
Deed muſt be enrolled Page 98 

16. 'That the Bargainee can make no Title 
to preſent to an Advowſon, before En- 


rolment = 
17. How a Releaſe to the Bargainor enures 
before Enrolment 92 
18. When it may be enrolled 99 


19. If the Bargainor or Bargainee die be- 
fore Enrolment, yet it may be enrolled 

9 
20. From the Date, and from the Day of 
the Date, is all one, and therefore an 
Enrolment may be on the laſt Day of 
the 6th Month, after the Day of the 


Date 99 
21. How the Enrolment muſt be, where 
the Deed has no Date 100 


22. Where there is a Bargain and Sale, and 
a Recovery, or a Feoffment, and the 
Deed enrolled, the Land paſſes by the 
Recovery 0 

23. That a party who elaims by a Bargain 
and Sale, muſt ſhew in what Court the 
Deed is enrolled, and why 109 

24. That Covenants to ſtand ſeiſed, in 
Conſideration of Marriage, need not be 
enrolled 111 

25. That the Bargainee dying before the 
Enrolment, his Heirs ſhall take by Di- 
ſcent ...- 286 

26. Where the Party ſhall be in by the 
Fine, tho? the Deed be enrolled after- 


terwards 289 
| | Vide 
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Niade Leaſe, Cc. 1 


A TABLE. 
Vide Bargains and Sales, 13, 24, 25 
Vide Pleadings, 7 


Entail. 
Vide Fine, 2 


Vide Truſts, 12 
E ntry. 


x. That a Leſſee cannot have an Action of 
Treſpaſs before an actual Entry Page 236 


2. By a Bargain and Sale, the Freehold in 


Law paſſes preſently, but not an actual 
Freehold *till an Entry ibid. 


3. That a Releaſe may be made to one 


that has but a Freehold in Law 230 


4. Where a Feoffee of a Recoveror, by an 
erroneous Judgment ſhall be entered up- 
on without a Scire facias 24 

Vide Dower 93 N 

Vide Jointures, 9 

Vide Baron and Feme, 9 

Vide Pleadings, 2 


wy Equity. 
t. That ſince the Statute has brought the 
Lſes into Poſſeſſion, they ought to be go- 
verned by the Rules of Eſtates in Poſ- 
ſeſſion; and therefore there muſt be apt 
Words 15 15 
2. Where an Act is capable of a double 
Interpretation, that Conſtruction muſt 
be made as conſiſts moſt with Equity 8 
3. Where Equity will not relieve againſt 
„% i, 9 
4. That a Court of Equity conſtrued the 
Limitation of Uſes as thoſe of Eſtates in 
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A TABLE. 


Poſſeſſion were at the Courts of Com- 
mon Law i Page 168 
5. A Court of Equity cannot alter the 
common Import of Words, ſo as to ſet 
up Rules of Property oppoſite to the 
Rules of Law 16 
6. But a Court of Equity may mitigate or 
diſpence with the Rules of Law in par- 
ticular Caſes, where they ſnould happen 
to ſhelter Diſhoneſty or Oppreſſion 18 
5. What Conſtruction the Court of Chan- 
cery makes in directing and judging con- 
cerning Uſes Ie 176 
8. As a Court of Equity cannot alter the 
Diſcents of Land, ſo it cannot alter the 
Law and Cuſtom of a particular Place ; 
for all immemorial Uſages are Part of 
the Laws of the Land „ 
9. That Equity having the ſole Manage- 
ment and Diſpoſal of Uſes, regarded not 
the ſtrict Rules of the -Common Law, 
before the Statute of Uſes, but now other- 
wiſe 238 
10. What the Court of Equity will do for 
the Benefit of Commerce, and to ſup- 


port Family Settlements. Vide Fee upon a 
Fee. 


Eſtates and Eftates-tail. | 


2. Where an Eſtate limitted to a Man and 
his Heir, is an Eſtate for Life, and the 


Reaſon thereof 24 
2. In whom, the Eſtates are before Alie- 
A | 5 37 


3. What 


A T ABLE. 


3. What is an Eſtate- tail yeſted in the An- 


ceſtor. Page 21 
Vide Baron and Feme, 1 


Eſcheat. 


A Writ for the Demandant in Dower, to 


the Eſcheator. Vide Dower, 165, 166, 
__ 167, 168, 169, 17), 179 


Vide Fraudulent Conveyances, 13 
_ Eſtoppel. 
Vide Avermenty 8 


Evidence. 


Vide Fraudulent Conveyances, 16 
Vide Right, 3 


„ e. 


Vide Dower, 122 


Executozs. Vide Syatutes, 


1. How the Statute of 3) H. 3. hath al- 


tered the Common Law, as to the Power 


of Executors to fell 60 
a Of a Deviſe of Lands to Executors, to 
be ſold 6, 61, 68, 69 


Hh 3 Execu⸗ 


A TABLE. 


Executow Fees. 


1. Of Executory Fees, how they began, 
and what the Rules of Law are, rela- 
ting thereto 5 Page 118 
Vide Contingent Remainders 10,14 
2. That Executory Fees are conſtrued ac- 
cording to the ſtrict Rules of Law, and 
under the Power of the Eſtate that ſup- 
ports them it: | TY 
3. The Difference as to Executory Fees, 
where they ariſe by Way of Uſe, and 
where by Way of Deviſe; if it ariſeth 
by Way of Uſe, there muſt be a Seiſin in 
ſomebody, to be executed in the Grantee 
of the contingent Uſe, whenſoever it hap- 
pens 125, 126 
4. But by a Deviſe, the Freehold itſelf is 
transferred, and there needs no Perſon 
to be ſeiſed to execute the Uſe in the De- 
viſee . 230123 "2 BRY 


Extinguichment. 


1. That he who hath a Uſe in Right only, 
"a do an Act, and what to extinguiſh 
t 


2, Where a Rent granted to charitable 
Uſes ſhall not be extinct 9 
3. When the Seigniory and Rent are ex- 
tinguiſhed 241 
Vide Condition = Er” 
Vide Rent . 


Father 


A T ABLE. 
Father and Son. 


1. What ſhall be deemed an Advancement 
for the Son, and not a Truſt for the Fa- 

ther | Page 348 
2. What was held an Advancement for 
Children, and not a Truſt for the Fa- 


ther 3348, 349, 350 
Vide Covenants to ſtand ſeiſed dog 7 
_ Vide Jointenants * 
Fee upon a Fee. 


Tho' a Fee cannot be limited upon a Fee, 
by the ſtrict Rules of the Common Law, 
| yet the Court of Chancery paſs by this 
Rule, for the Neceſſity of Commerce, 
and to ſupport Family Settlements 76 


Feoffment, Feoffo2 and Feoffee. 


1. Where a Feoffce is ſuppoſed to take an 
Eſtate to Uſes, and when to his own 
Uſe 1 
2. When the Feoffee ſhall be ſeiſed to the 

Uſe of another, and when to his own Uſe 
3. Where a Court of Equity will order the 
Feoffee to try the Title with. the Diſſei- 


ſor at Common Law 10 
4. That a Feoffee to an Uſe may grant a 
Way or Common 13 


3 Where the Feoffee to an Uſe may grant 
the Office of a Steward, Bailiff or Re- 
ceiver 3 14 

Hh 4 6. And 


6. And may, during the Minority of the 
Heir, without his Aﬀent, but cannot ſet- 
tle Fees, during Life Page 14, 174 
y. Where a Feoffor is conſtrued in of the 
old Reverſion, and may deviſe it, and 
where not 21 
8. Where the Feoffor to the Uſe of his Laſt 
Will, has a qualified Fee, and why 35 
9. What ſhall bind the Son of the Feoffor, 


to the Ufe of his Laſt Will 36, 37 
10. Where the firſt Feoffees may enter, and 
revive a former Uſe 31 


11. Where the Feoffees to an Uſe, may 


enter upon the Alienee of Tenant for 
Life, and why 7» $9 
12, Where the Feoffor may enter and re- 
vive an Uſe, for the Benefit of another, 
who cannot make a Feoffment 240 
13. Where the Uſe ſhall be to the Feoffor 
and his Heirs, of the Part of the Mo- 
ther oy HM er ed 238 
Vide Ceftui que Uſelt , 9, 10, 13, 22 
ide Covenants to and ſeiſed, 13 
Vide Dower, 10, 138 8 | 
_ Vide Entry, 4 
Vide Heirs, 3 
Vide Enrolment, 21 
Vide Prior and future Uſes 
Vide Leaſe, Sc. 2 
Vide Pleadings, 4 
Vide Releaſe, 4 
Vide Remainder, 6 
Vide Revocation 
Jide Contingent Remainders, ), 13, 1, 19 


e | Fine, 


A TABLE. 
Fine, 


1. Of Uſes upon a Fine and Recovery 
Page 282, 283 


2. That a Fine and Recovery paſs the En- 


tail at Common Law; ſo does it paſs the 
Entail of a Truſt, in a Court of Equi- 
ty | | 33 
3. That the Iſſue in Tail, are barred by a 
Fine, tho' not he in Remainder 101 


4. Where the Heir of the Bargainee ſhall 


have the Eſtate under a Fine, and not 

the Deviſee, upon a Deviſe, before the 
Fine He 55 ibid. 
5. That Baron and Feme levying a Fine, 
it ſhall bind the Wife, and why 39 

6. The Husband declaring the Uſes, ſhall 
bind the Wife, and why, and where not 


40, 41 
7, Where a Declaration of Uſes by the 


Husband, on a Fine levied, ſhall bind the 


Wife, during her Coverture, but not 
after, and why 40 
8. Where no Uſes are declared upon à Fine, 
it ſhall be to the Uſe of the Wife, and 
why | © ibid. 
9. Where Uſes of a Fine levied by Huſ- 
band and Wife may be averred without 
the Wife's Deed ; and where her refuſing 
to aſſent to the Uſes, ſhall not bind the 
ife 1 Wy 

10. Where the Wife levying a Fine within 
Age, it ſhall bind her, and why ibid. 


11. That 
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A TABLE. 

11. That the Uſe of a Fine cannot be li- 
mitted to a Stranger without a Deed, and 
where it may Page 56, 51, 215 

12. Where a verbal Averment may be al- 
lowed to reconcile a Difference between 
a Fine and a Deed to lead the Uſes 58 

13. That a Covenant to levy a Fine to the 
Uſe of a Man's Baſtard Daughter, is good 

— 

14. That the laſt Declaration of the Uſe of 

a Fine, ſhall not ſtand, but the firſt. 
1 54. 55, 56 

15. Of Declaration of Uſzs on a Fine or 
Recovery 53, 54, 55, 260, 262, 26), 
BEE 268 

x6, Where two Perſons, having different 
Eſtates in the Land, declare no Uſes up- 
on a Fine, how they ſhall be ſeiſed, and 
how, where one of the Parties has no 
Eſtate | 43 

1. Where it was reſolved that a Fine did 
not deſtroy a Remainder limited ſeniori 

'puero 283 

18. A Conſtruction upon a Fine levied to 
the Conuzees, to make an Eſtate to ſuch 
a Perſon as the Conuzor ſhould appoint 


| 284 

19. That a ſubſequent Declaration of Uſes, 
upon a Recovery, is good 261, 271, 
272 


20. What ſhall be a good Declaration of 
Uſes upon a Fine, tho' no Marriage be 
had, which would not have been good 
upon a Covenant to ſtand ſeiſed 277 


21. Of 


4A JT ABLE. 
21. Of a Declaration of Uſes, upon a Fine 
levied to Survivors Page 272 
22. That a Fine Sur Grant and Render 
cannot be averred by Parol, to be to any 
other Uſes than thoſe contained in the- 
Fine 5 2068 
23. Where a Fine by Husband and Wife, 
did not deſtroy the Eſtate in Remainder, 
but that it was in Abeyance 280 
24. Where no Ce ſhall ariſe by Force of a 
Covenant, without the Fine levied 257 
25. Whether Uſes of a Fine levied of Part, 
ſhall be good e , 
26. Where a Fine ſhall be guided by a Co- 
venant made before 273 
27. Whether a Fine ſhall extend to Aver- 
ments before the Fine levied 272, 273 
28. Where the Render of the Conuzee 
cannot extinguiſh the Condition, becauſe 
his Seiſin was Inſtantaneous 269, 270 
29. How a Uſe ſhall ariſe to Tenant for 
Life, upon a Recovery 282 
30. Where a Uſe limitted by a Recovery 
for Part, ſhall enure to the Wife for that 
Part only 281 
_ Vide Attornment, 3 
Vide Baron and Feme, 3 
Vide Ceftui que Uſe, 11, 12, 18 
Vide Canfideration, 6 
Vide Forfeiture, 2 
Vide Fointenants, 2 
Vide Enrolment, 25 


F oꝛmedon. 


Totte 


A TABLE. 


Forfeiture. 
1. What a Forfeiture is Page 102 
2. Where a Fine levied of a Thing lying in 
Grant, is a Forfeiture 101, 102 


3. That a Uſe is not forfeitable for Felony 


or Treaſon, and why 33 
4. That a Term limited in Truſt, is for- 
feitable for Treaſon, by Caſtui que Truſt 


5 39 
5. Where a Feoffment by Tenant for Years 
is a Forfeiture ibid. 
6. Where a Recovery by Tenant for Life, 
is no Forfeiture, becauſe he in Reverſion 
held the Eſtate under Truſts for Tenant 
ve Like © 63 
7, Who ſhall enter for a Forfeiture 243 
Vide Bargains and Sales, 16 
Vide Baron and Feme, 9 
Vide Eurolment, 12 
_ Vide Revocation, 14 


Fraudulent Conveyances. 


1. What accounted a fraudulent Convey- 
ance 


2. Of fraudulent Conveyances 302 
3. Who ſhall avoid fraudulent Conveyan- 
„ 304, 305 
4. Where Purchaſors ſhall avoid a Gift to 
the Ling 306 
5. Who ſhall not be eſteemed a Purchaſor 
for a valuable Conſideration 307 


6. What 


4A TABLE. 


6. What fraudulent Conveyance may be 
avoided Pape 304, 305, 308 
7. Where a Cognizee of a Statute, .ac- 


cepting a fraudulent Conveyance, ſhall 


{till be paid his Debt, before a Bond-Cre- 
ditor 1 309 
8. That a fraudulent Gift is good againſt 
every Body but Creditors, and will ſtand 

good between the Parties themſelves 306 


9. What is a good Leaſe made to the Uſe 
of the Wife, ſhall be good againſt Pur- 


chaſors 309 
10. What will be a void Leaſe againſt Pur- 
chaſors ibid. 


11. Where Conveyances upon a Marriage 
ſhall not be conſtrued Fraudulent 310 
12. That tho' a Deed be fraudulent in its 


Creation, yet by Matter ex poſt fa, it 


may be made good 309, 310 
13. Of a fraudulent Conveyance, to pre- 
vent an Eſcheat 310 


14. Where the Vendee ſhall not avoid a 


Settlement, the Power of Revocation 
being out of the Vendors 311 


15. Pleadings relating to fraudulent Con- 


veyances „ 
16. That a fraudulent Conveyance may be 


given in Evidence upon the General Iſſue, 


and need not be pleaded — 


Vide Dower, 150 


A TALE 


Freehold. 
Vide Enrolment, 9 
Vide Limitation, 3 
Vide Perpetnities, 2, 
Vide a 8 Remainders, 4, 8 


* 


Gzant, Gꝛantoꝛ and Gzantee. 


Where the Grant of the Intereſt the 
Grantor had in the Lands which he had 
before granted was void, and the Rea- 
fon thereof Page rye 

Vide Ceſtui que Uſe 

Vide Dower, 82 

Vide Purchaſors, 3 

Vide Releaſe, 7 


Guardian. 
Vide Dower, 515 52, 64, 66, 61, 33, 90 


** 


— 


Dabendum. 
Vide Deeds, 2 
Heirs. 
1. Where the Word Heirs is' not a Name 
of Purchaſe, but of Limitation 23 


2. And where it is not a Word of Limita- 
tion, but of Purchaſe 


24 

3. Where a Remainder veſts in the Feoffee 
to an Uſe, ſo that his Heirs claim by 
"Nj Diſcent ; 


F 


A TABLE. 


Diſcent ; and where not, ſo that his 
Heirs take by Way of Purchaſe Pa. 23, 24. 
4. What is conſtrued a Remainder veſted 
in the Heir, and for what Reaſon 25 
5. Where Heirs take by Diſcent, as - 
the old Reverſion 


6. Where the Uſe ſhall deſcend to ha 
Heirs of the Part of the Mother, and 


where to Heirs on the Part of the Father, 
and where to the Heirs on the Part of the 


Purchaſor 17, 18, 19, 238 


7, Where the Eſtate of Ceſtui que Uſe ſhall 
be in the Heirs, till Alienation by the 
Feoffees, purſuant to the Will 37 

8. Where a Uſe ſhall ariſe to the Heir, up- 
on a Covenant to ſtand ſeiſed, and he 
' ſhall take by Diſcent 


277 
Where the Heir of the Deviſee ſhall be 


ſeiſed in Truſt, for the Cure of a Church, 
for the Time deing | 344. 
10. That a Man limiting an Eſtate to 
his own Right Heirs, makes him ſeiſed 
of the whole Eſtate; and the like of an 


Uſe 1 


Vide Averment, 3 

Vide Bargains and Sales, 18, 19 

Vide Baron and Feme, 10 

Vide Ceſtui que Uſe, 17 

Vide Dower, 11, 33, 53, 63, 64, 66, 82, $7, 


88, 90, 94, 97, 102, 103, 129, 172,175 


„ + 


Implication. 


1. Where the Deed expreſſes a Uſe, an 
implied one cannot be averred 


| T 
5,08 


A TABLE. 

2. Of Uſes raiſed by Implication Page y, 8, 9 

3. How a Uſe may be raiſed by Implication 
of Law 64, 63 

Vide Trufts 


Infant. 


Vide Declaration of Uſes, 3 
Vide Infant, 3 


Inqueſt; 
Vide Dower, 16, 99, 9 
Intent of the Parties. 
Vide Conſideration, 12 


Jointenants. 


1. Whether Perſons to whom a Uſe is rai 
ſed by a Fine, or by a Leaſe at Com- 
mon Law, are Jointenants or Tenants in 
Comman 70 

2. Whether a Fine levied to the Uſe of the 
Conuzor and B. and their Heirs makes 

them Jointenants or Tenants in Com- 
mon 9 5 | ibid. 
3. Where the Uſe being jointly limited to 

two, made them Jointenants 20, 235 

4. A Leaſe for Life, Remainder in Fee 
to the Right Heirs of F. and K. N. alive, 
the Heirs are Tenants in Common, and 
why e 10 


5. Dut 


A TABLE. 
$. But in Caſe of a Uſe there may be Join- 


tenants; tho' they do not take at the 
| Came Time Page 71 


6. Where the Father and Son purchaſing 


Lands Jointly, the Eſtate ſhall ſurvive 


to the Son 72, 229 
J. Where the Moiety of a Jointenant ſhall 
_ paſs to the Bargainee, and not ſurvive 


194 

8. Of Bargains and Sales by Jointenants 
290 

9. Where no Uſe ſhall ariſe from a Jointe- 
nant to the Survivor 275 
Io. On a Sale by one Jointenant of his 
Moiety, the other ſhall ſurvive 92 


Vide Declarations of Uſes, 3 
Vide Dower, 139 


Joint Truſts. 


1. Of Joint Truſts with an Intereſt 66 
2. Of Joint Truſts without an Intereſt 69 


3. If there be a Joint Truſt, and one re- 


” fuſes to act according to the Truſt, the 
other canndt act only as to his Intereſt 


67 


5. At the Common Law Joint Truſts were 


taken for bare Authorities, and did not 
ſurvive 77 


qqoturniers n. and Jointrels. 


1. What was the Original of Jointures 
255 147 239, 289 


11 5 What 


4 Of Joint Eſtates i in a Uſe or Truf 70. 
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A TABLE. 
2. What Requiſite to make a good Join- 
ture within the Statute Page 147 
3. Firſt, That the Eſtate muſt of Necel. 
ſity take Effect immediately after the 
Death of the Husband 148 
4. Secondly, That it muſt be for the Term 
of her own Life, or of a greater Eſtate, 
or elſe it doth not anſwer the Deſign of 
Dower, for which it is to be a Recom- 
pence 130 
5- Thirdly, It muſt be made to herſelf, and 
not to others in Truſt for her, tho by her 
Aſſent, and expreſſed to be in Satisfac- 
tion of her Dower IST 
6. Fourthly, It muſt be in Satisfaction of 
her whole Dower, and not of Part only; 
for if it be in Satisfaction of Part only, 
it is uncertain -. n ibid. 
. Fiſthly, It muſt be expreſſed to be in 
Satisfaction of her Dower 1 bid. 
8. That a Jointure may be made either 
before or after Marriage 1352 
9. That an Agreement to her Jointure 
made after Marriage, by her Entry into 
the Lands, concludes her from claiming 
her Dower 12 85-: 
10. That a Deviſe of an Eftate for Life, 
cannot be ayerred to be in Satisfaction of 
Dower, unleſs it be expreſſed fo in the 
Will, and why 152 
11. Where an Averment was ſufficient to 
ſhew that the Jointure was made in Sa- 
tisfaction of her Dower ibid. 
12. That an Averment of a Jointure, 
being in Satisfaction of Dower, is not 
traverſeable ibid. 
13. Where 


1 
C 
. 


A TABLE. 
13. Where an Acceptance of a Conditi- 
onal Jointure is good Page 148 
14. Where a Remainder to the Wife, af- 


ter a Remainder to ſupport contingent 


Remainders, is a good Jointure ibid. 
15. Where an Eſtate limited to the Wife, 
by Way of Remainder, is not a good 
Jointure | ibid. 129 


16. That a Leaſe for the Life of another, 


or a long Term, is no good Jointure to 
bar a Woman of her Dower 150 
17). What was no good Jointure to bar the 
Wife of her Dower upon a Settlement 
made by her Husband's Father, becauſe 
it was uncertain whether the Eſtate 
would commence ibid. 
18. Where a Jointreſs ſhall hold Lands 
ſubject to a Mortgage or Judgment by 
Tenant in Tail of a Truſt, making a 
Mortgage or ſuffering a Judgment, and 
why 5 | 


Vide Baron and Feme, 45 7 


Iſſue in Tail. 
Vide Quod ei Deforciat, "7 
Vide Marriage 1 
Vide Contingent Remainders, 23 


Tuſticies. 
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ATABLE. 


Law. 
The Law will ſuppoſe a Man's Actions ra- 
ther Juſt than otherwiſe _ 12 — 9 
— 1Lloelqca; and Leſſee. 


1. Where che Leſſee is without Remedy, 
by the Leſſor's ſelling the Lands and da- 
ting the Deed and Enrolment before the 
Leaſe 1 109 

2. A Power of making Leaſes may be re- 

ſerved upon a Feoffment, Fine or Re- 
covery to Uſes 46 

3. Where one of three Leſſees ſurrenders 

up the old, and takes a new Leaſe to 
himſelf, it ſhall be in Truſt for all 346 
4. Tho' a Leaſe for three Years be good 
by Pardl, yet when ſuch a Leaſe is in 
Writing, the Truſt of that Leaſe can- 


not be declared by Parol 347 
5. What was held a reſulting Truſt to the 
Grantor 347 
6. What ſhall prevent a reſulting Truſt to 
the Aſſignor of a Mortgage 348 
7. Where Notice of an Incumbrance was 
neceſſary, and where not 309, 310 
8. Where a Notice to Counſel or Attor- 
ney, Sc. is good 1 343 


Vide Ceftuz que Uſe, 1 
Vide Confirmation, 1 
Vide Dower, 18 

Vide Election, 1 
Vide Entry, 1 


Vide 


TABLE: 
Vide Fraudulent Comveyances, 8 
Vide Prior and future Uſes 
_ Vide Remainders, 20, 21, 29 5 
Vide Fointures, 4 | 


Limitation. 


1. That by a Man's limiting a Uſe to his 
own Right Heirs, the Uſe is ſtill in him- 


| ſelf, and why Page 19 


2. But a Man's limiting a Uſe to his Re- 
preſentatives, with a particular Qualifi- 
cation, ſo alters the Eſtate, that the Uſe 


ſhall alter and deſcend in ſuch Manner 


as it is directed, and why . 20 
3. Where a Freehold is limited to a Man 
for Life, and the Remainder to his 


Right Heirs, tho' after never ſo many 


particular Eſtates, the Remainder is 
veſted in him for three Rea ſons; and 
what thoſe Reaſons are 2211 
4. That a Limitation of a Term for Years, 
to twenty diſtint Perfons in Eſſe, is 
good, but otherwiſe of a Remainder, 
and why 124 
5. What is conſtrued a void Limitation, 
' becauſe the Reverſion is ſtill in the Po- 


nor 5 ” 224 
: Viee Hire, nr GS. 
Vide Marriage 4 
Vide Perpetuities, 5, 6 
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4 TABLE. 
Livery. 
To the Heir, with a Salva dots 


Vide Dower, 173 
Vide Election, 2. 


| Vide Baron and Feme, 2 


Low of a Bano?. 
Vide Releaſe, 1 


Lom by Eſcheat. 
Vide Seiſin to Uſes, 9 
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Marriage and Marriage Settlement. 


1. Where a Settlement is made by the Fa- 
ther, or other lineal Anceſtor, in Con- 
ſideration of the Marriage of his Son, 
in ſuch Caſe all the Remainders limited 
to his Children and their Poſterity, are 
within the Conſideration of that Settle- 
ment; but when it is made by a Bro- 
ther, or any other Collateral Anceſtor, 
on his Marriage, after the Limitations to 
his own Iſſue, all the Remainders limit- 
ed to Collateral Kindred are voluntary, 
fo not within the Conſideration of the 
arriage Settlement Page 397 

SAL 2. Where 


A4 TABLE. 


2, Where the Feoffor ſhall be ſeiſed to him- 
ſelf and his Heirs, till a Marriage takes 


Effect Page 276 


$5; Where no Uſe will ariſe 'till a Marriage 
258 

4. W hers no Uſe will atiſe upon a Portion 
paid in Conſideration of a Marriage, un- 
lels the Marriage takes Effect 259 
5. Where, by Articles of Marriage, it was 
intended that the Husband ſhould only 
have an Eſtate for Life, and that he 
ſhould make a Conveyance to the Uſe 


of the Heirs Male of his Body, and the 


Iſſue of ſuch Heirs Male, it was not in 
the Power of the Husband to deſtroy it 
by a Settlement to any other Uſes 313 


to 328 
Vide aa 
Vide Dower, 13, 144, 163 
Vide Fraudulent Conveyances, 11 
Vide Enrolment, 24 


Vide Jolies, 8, 9 


Merger. 


1. When a Seigniory is drowned in the 
Tenanc 


9 
2. If the legal Eſtate 1 merged, and the 


Owners of the Land have Notice of a 


Truſt, the Land is inveſted with it, and 


they ſhall be forced by a Decree in Chan- 
cery, to ſet it up again 9 


114 Naked 
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4 TABLE. 


JNaked Right, 
Vide Ceſtui que Uſe, 5 
Nonage. 
Vide Pleadings, 8 
Non compos. 
Vide Declarations to Uſes, 2 
Notice, 
Vide Leaſe, J, 8 


8 


u 


Decupant, 
Vide Sei ſin to Uſes, 16 


— 


— 


Parol Averment. 
Vide Averment, 9, 11 
Parol Leale. 
Vide Leaſe 


Df Perpetuities. 


1. What a Perpetuity is, and the Inconve- 
niencies thereof Page 119, 120, 168, 
1 1 2. Ih 


ts 


A TABLE © 
2, 'That it is againſt the Rules of Law, 
that a Freehold for Life ſhould deſcend, 
becauſe it creates a Perpetuity ; yet where 


the Eſtate for Life ſhall be conſtrued 


a Fee, if there be a Conſideration to 
ſupport the Intention of the Parties Page 
3. That the Law allows of no Eſtate of 
Inheritance that goes in Lineal Succeſ- 
fion, but what is in the Power of the 
Perſon to whoſe Repreſentatives the E- 
ſtate muſt deſcend 120 
4. How Cautious the Court of Chancery 

is of giving Encouragement to Perpetui- 

ties 168 
5. All Limitations that perpetuate, or tend 
to a Perpetuity, are in themſelves void 
and repugnant to the Policy of the Law 
118, 119 
6. All Limitations that tend to the Provi- 
ſion of the Family, and to ſecure againſt 
Contingencies, that are within the Parties 
immediate Proſpect, are to be favoured 


118 


7. What Rules, relating to Perpetuities, 


are obſervable in Law and Equity, re- 
lating to Freeholds and Chattels 120, 


121 


Ok Pleadings relating to Ates. 
1. In what Manner Uſes are pleadable 8r, 


DS 263 
2. That a Uſe may be pleaded without ſhew- 
ing an actual Entry 81 


3. But 
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3. But in Treſpaſs, he muſt ſhew an actual 
Entry, and the Reaſon thereof Page 81 
4. How to plead a Feoffment to an Uſe, 
where F. S. diſſeiſed the Feoffee ibid. 
5. In pleading, the Party ſhewed that A. 
was ſeiſed to the Uſe of B. and laid a 
Diſſeiſin, without ſhewing how he be- 
came ſeiſed, and held good ibid. 
6. Where the Party pleads that he bought 
the Land, without ſhewing the Money 
paid, and held good 2 
J. That if a Man acknowledges and en- 
rolls a Deed, he cannot afterwards plead 
Dureſs | „ 200 
8, Where an Infant upon a Bargain and 
Sale, may plead Nonage, and where not 
5 | 1807, 108 
9. What to be traverſed, and what not in 
Pleadings relating to Dower 156, 157 
10. Of pleading in Dower - | 
Vide Dou er, 74 
Vide Frauduleut Conveyances, 15 


| | „ 
Vide Dower, 6 


Pꝛerogative. 


1. That Grants to the King muſt be by 
Matter of Record 93 
2, Where the King ſhall hold the Lands 
diſcharged from a Rent-charge ibid. 
3. That the King is not ſubject to the 
Truſt; that the Perſon attainted was 
otherwiſe; of a Tenant in. Dower 172 
Vide Fraudulent Conveyances, 4 A 
P2102 


A TABLE. 


P2io2 and future Ates. 


1. Where a Feoffee ſhall be ſeiſed to former 
Uſes 1973 
2, If a Reverſion be ſubject to future Uſes, 
and is granted to a Man and his Heirs, 
without Conſideration, to the Uſe of the 
Grantee and his Heirs, whether it is 
ſubject to the former Uſes 174 
3. Where a Leſſee or Donee, having No- 
tice of former Uſes, ſhall not be ſeiſed 
to thoſe Uſes, but to their own Uſes 


4. And where to new Uſes 174 


5. A future Uſe, notwithſtanding the Sta- 


tute, remains as it was at Common Law, 
till it comes in Eſſe, and then the Sta- 
tute executes the Poſſeſſion to it, and a 
future Uſe muſt not ariſe out of the 


Eſtate of Ceſtui que Uſe, but out of the 


Eſtate of the Feoffee 
6. Where the old Uſes and where the new 
Uſes ſhall _ 193, 1945 195, 196, 197, 


198, 199 
Pꝛohibition. 


Vide Dower, 21 


Purchaſer. 


1. If an Equivalent be given, tho' the 
Contract be not executed with all the 
Formalities of the Law, yet in Equity, 


the | 
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the Uſe of the Lands ought to be in the 


| Purchaſer Page 49 
2. Where the Purchaſer of Lands, charged 


with a Rent to a Charitable Uſe, 8 
hold it ſo charged 


3. Where the Payment of the Debts of hy 
' Grantor makes the Grantee a Purchaſer 


52 
Vide Frandnlent Conveyances, 44.5, 9 
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Qualified Fee. 
Vide Feoffment, 8 


Quarentina habenda. 


vide Dower, 40 


Quia Emptozes Terrarum, 
Vide Dower, 16, 139 


Df a Writ of Quod ei Deforciat. 


1. Where it lieth | 426 
2. From whence it aroſe _- bid. 
The Form of the Writ 427 

4 That Tenant by the Curteſy i is entitled 
to the Writ 428 
5. Tenants loſing by Default ibid. 
6. Of loſing Lands in a Writ of Right 
29 

5. What no Iſſue ibid 


8. What 


4 TABLE 


3. What enough to ſhew in the Writ Page — 
429 1 
9. That it lies againſt a Stranger to the l 
Recovery 5 430 1 
10. Where the Party is not to have this [ 
Writ, but a Formedon 421 1 
11. Where the Wife ſhall have the Writ 1 
4 ibid. | 
12. Where Coparceners ſhall you i hid. i 
13. Tenaat for Life or in Tail, making De- 1 
fault | 432 i 
14- Departure in Deſpight of the Court | | 
15. Baron and Feme bid. 433 — 
16. 'Tenant for Life, loſing by Default in a Ul 
CH tt . = 
17. Tenant by a Receipt ibid. 14 
18. Whether the 'Tenant ſhall have the 
Writ TL ibid. lf 
19. The like | EY, ibid. 1 
20. Where the Writ is general ibid. ; ii 
21, Obſervations on the Writ ibid. il 
That Grants to the King, or Inſtruments | 
to any Subject made in open Court, are i 
Records, and as ſuch are uncontroulable | i 
8 106 i 
Vide Prerogative, 1 _ i 
Reco2dare. TOs =_ 


Vide Dower, 5, 9 | | j 
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Recovery. 


1. What is a ſufficient Freehold to make a 
Tenant to the Præcipe, for a Recovery 
Page 21 
2. A Perſon ſuffering a Recovery to the 
Uſe of his Laſt Will, how he 288 diſ- 
poſe of the Eſtate 36 
3; Where the Word hereafter, in a Deed 
to lead the Uſes in a Recovery, excludes 
the Uſes from being executed on the Re- 
covery | 3 


Releaſe. 


1. The Lord releaſing to a Copyholder to 
the Uſe of another, is a good Uſe 53, 
231 
2. Whether it be ſo when a Releaſe enures 
by Way of Enlargement of an Eſtate 53 
3. Otherwiſe, if it enures by Way of tranſ- 
mitting an Eſtate, or by Extinguifhment 
ibid. 

4. Where the Uſe is gone by a Releaſe from 
the Tenant for Life, to the Feoffee 12 

5. A Releaſe to a Bargainee for Years, iti 
Poſſeſſion, will be good to enlarge his 
Eſtate 230 
6. At Common Law, no Man could re- 
leaſe to a Tenant for Years, unleſs in 
Poſſeſſion, and why 104 

J. Where the Leſſor for Life or Years 
may releaſe to the Grantee of the Re- 
verſion —_— 
8. Where a Bargainee for Years, with a 
Releaſe to him, for the Uſe of B. wy 

3 take 


# TABLE 
take that Releaſe at Common Law, yet 


it ſhall not deſtroy the Eſtate of B. Page 
| | | 1 103 


Remainder and Reverſion. 


1. Where the Remainder-Man has no Pow- 
er to alien in Fee, by the Statute of 

1 R. 3. and wh | „ 
2. Where he in Remainder may make a 
a Leaſe for Years, or grant a Rent- 
charge, to commence after the Death of 
Tepant for Life, and why 30 
3. Where Reverſioners to anUſe of different 
Eſtates, may grant their Eftates ibid. 

4- Where a Remainder is veſted in the 
 _ Grantee for Life MS | 
5. Where he in Remainder in Tail, after a 
Uſe to C. D. for the 'Term of 'Twenty- 
four Years, ſhall take when the legal In- 
tereſt of the Term ceaſes, and before the 

| Expiration of the Time of the 3 
| — 0 

6. Where there is this Difference, that the 
Remainder-Man's Intereſt ſhall not com- 
mence preſently upon the Tenant for 
Life's refuſing to accept the Eſtate upon 

a Covenant to ſtand ſeiſed; otherwiſe in 
the Caſe of a Feoffment of Uſes,. and 
the Reaſon thereof | 227 


Contingent Remainders. 


r. Of Contingent Remainders, and in what 
Manner they are executed 127 
2. Three 


4 TAR E 


2. Three Preliminaries neceſſary to an En- 
quiry into Contingent Remainders, and 


what they are Page 127 
3. The ſeveral Opinions of great Men 
about the ſame 128, 129 


4. When Contingent Remainders are limi- 
ted, there muſt be a Freehold to ſupport 
them 56 

5. And if the Kemainder does not veſt, 
during the Detefmination of the parti- 
cular Eſtate, it ſhall never veſt 77 

6. Where the Contingent Remainder is de- 
| ſtroyed, there not being a particular E- 
ſtate ſufficient to ſupport it 127 

7. Where a Contingent Remainder is de- 
ſtroyed by the Feoffment of Tenant for 
Life 132 

8. Where the Contingent Remainder is 
deſtroyed by the Eſtate of the Te- 
nants deſcending to Coparceners, where- 
by the Freehold is altered hid. 133 

9. Where the Remainder to the Right 
Heirs of A. and B. is gone by a Re- 
leaſe from the Donor to A. ibid. 

10. The Difference between deſtroying Con- 

tingent Remainders, and executory Fees 
132 

11. That a Bargain and Sale in Fee, by 
Tenant for Life, does not deſtroy bogs 
Contingent Remainder Rs 

12. Where the Surrender of a Copyhold 
Tenant for Life, ſhall not deſtroy the 
Contingent Remainder 139 

13. Where a Feoffment to D. of Lands 
of which the Feoffor had covenanted to 


3 | _ ſtand 


# L486 E, 
ſtand ſeiſed upon a Contingency, did not 
deſtroy the Contingency Page 233 

14. And tho' the Feoffee had Notice 137 
15. What was conſtrued a contingent Re- 
mainder, and not an Executory Fee, be- 
cauſe it was limited to take Place upon 
the Determination of the Eſtate for Life 


133 
16. Where a contingent Remainder will 


veſt, tho' the Tenant for Life be diſſei- 


ſed 136 


17. A Collateral Warranty bars the Con- 


tingency, tho” it afterwards happens, du- 
ring the particular Eſtate MY 
18. Where a Feoffment of Ceſtui que Uſe 
for Life, does not deſtroy the Contin- 
gent Remainder 136 
19. Where the Re- continuance of the E- 
ſtate of Ceſtui que Uſe ſhall not revive his 
own Eſtate, but the Eſtate of the Re- 


mainder dependant upon it 236 


20. Where, *till the Feoffees to an Uſe, 
have entered to revive the Eſtate, the 
Remainder upon a Contingency is gone 


137 
21. Where B. forfeits his Remainder for 


Life by a Feoffment, and levies a Fine, 


this ſhall not veſt a contingent Remain- 
der; and yet the Entry of a precedent 
Tenant for Life ſhall preſerve the con- 
tingent Uſe | 138 
22, Where a Leaſe for Years will not pre- 
vent the contingent Remainder from 
ſpringing up when it happens ibid. 
23. Where a Conditional Remainder is li- 
mited to him in Remainder for Life, up- 
KK on 
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on a Diſturbance of his Eſtate, ſhall not 
veſt, becauſe the Diſturbance is by a 
Leaſe to commence after his Death Page 


138, 139 


24. Of the Remainder of Terms, and how 
far they ſavour of a Perpetuity 122, 123 

25. Where a Remainder of a Term is good, 
when it muſt happen within the Compaſs 
of a Life, and how it will be on a Death, 
with Failure of Iflue 14 


26. The Difference between a Remainder 


of a Chattel, limited by a Deed, and 
by a Deviſe I21,122 
27. Where the particular Eſtate deter- 
mines by Merger, the Remainder can- 
not veſt . „ 
28. Where the Wife a Deviſee for Life, 
(Remainder upon a Contingency,) toge- 
ther with a ſecond Husband, purchaſes 
the Reverſion, tho' this would revive the 


Wife's Eſtate, yet it is not ſufficient to 


ſupport the contingent Remainder 714. 
29. Otherwiſe, if it had been by the ſame 
Conveyance ibid. 
30. For when it is by the ſame Convey- 
ance, the Eſtate opens and ſhuts to let 


in the contingent Remainder, after the 


Eſtate for Life is determined ibid. 
31. Wherea Leaſe for Years, made by the 
Tenant for Life, ſhall not deſtroy the 
Remainder's Eſtate - 139 


32. Where the Covenantor, having gran- 


ted three Eſtates, ſhall be conſtrued to 
have three different Reverſions in him 


114 
33. Where 
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_ Vide Limitation, 3 
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33. Where the Remainder, limited by 
Tenant in Tail is void, and that a Fine 
afterwards levied, cannot help it Page 


III 


34. For what Reaſon an Eſtate limited by 


a Man to himſelf, for Life, with a Re- 


mainder to his Heirs veſts the Remain- 
der in himſelf 21 


35. Where the Remainder ſhall paſs by 


the Delivery of the Deed 0 
36. The Wife's waving her Jointure ſet- 
tled on her, during her Coverture, Re- 
mainder to 7. §. F. S. ſhall have the 
Remainder, on her waving her Jointure 
154 
Vide Baron and Feme, 9 
Vide Fine, 3, 17, 29 
Vide Heirs, 3, 4 
Vide Jointenants, 4 
Vide Fointures, 14, 15 
Vide Marriage, 1 
Vide Remitter, 3 


Remitter. 


1. Where a later and defeazable Title, and 
a former and indefeazable Title concur 
in the ſame Perſon, ſuch Perſon is re- 
mitted to his former Eſtate I 54. 


2. Where the Wife ſhall be remitted af- 


ter a Feoffment made by the Husband, 
to the Uſe of himſelf and Wife, the Re- 
mainder to C. 154 


K k 2 3. And 


4X THDLE. 


3. And that by her Remitter ſhe reconti- 
nues an Eſtate for him in Remainder, 
limited by the Deed of Jointure Page 

— TIF 

4. But when there are two Titles, and the 
one indefeazable, but the other not de- 
feazable by a third Perſon, but both 
equally firm, there the Wife ſhall not be 
remitted Nolens volens „ 

5. Where a Wife has two Titles, both 

equally firm, ſhe ſhall be ſuppoſed to be 

in of her elder Title, becauſe every one 
is preſumed to chooſe what is moſt for 


their Benefit 1 
6. Where the Iflue in Tail ſhall not be re- 
mitted . | 78 

7, Where the Wife ſhall not be remitted 
| : ibid. 

8. That no Man can be remitted againſt 


dis own Act to the contrary 79 


Removal ok Plea ok Dower. 
Vide Dower, 79 
Rent. 


1. Where the Rent is extinct by the Lord 
or Grantees being alſo Ceſtui que Uſe, and 
what will not extinguiſh the Rent by an 
Act of the 'Ter-tenant only 31 

2. What will extinguiſh a Rent 13531 

3. Who ſhall not take Advantage upon De- 

mand'of a Rent, without Notice 103 
5 Vide 


4 TABLE. 


Vide Bargains and Sales, 11 
Vide Dower, 110, 111 


Vide Extinguiſhment, 2, 3 
Vide Enrolment, 10 { 


Vide Purchaſers, 2 


Rent⸗Charge. 
Vide Feen 


Reſulting Truſts. 
vide Leaſe, 5, 6 


Revocation of Uſes. 


1. The different Powers of Revocations 


Page 141 
2. Where a Power of Revocation may be 
reſerved, and where not 140 


3. Or a Power of Revocation appendant, 
annex'd to the Eſtate of the Land 141, 
142 

4. Of a Power of Revocation in Groſs, 
what it is, and what does not deſtroy 
ſuch Power zbid. 
5. Where a Fine or Feoffment in Fee, 
deſtroys all the Powers of Revocation, 
and where not 143, 144 


6. That a Tenant for Life may releaſe a 


Power of Revocation to him in Remain- 


der 4143 
Where the Power of Revocation is ſim- 
ply Collateral | 144 


8. Of the Manner of Revocation 764. 
9. That a Tenant for Life, having a Power 
of Revocation, upon his revoking, is 
= of his former Uſe ibid. 
Where a Power of Revocation is ap- 
3 and annex d to the Eſtate, un- 
E  @ eS | [Jeſs 


A TABLE 


leſs it be executed during the Continu- 
ance of the Eſtate, it can never be exe- 
cuted Page 142 
11. Whether a Power of Revocation was 
extinct by the Fine, or that the Deed of 
Revocation of Uſes was to be reckoned 
together as one Conveyance 278, 279 
Vide Fraudulent Conveyances, 13 
12. If there be Tenant for Life, with a 
Power to revoke the Remainders, and 
limit new ones, he may do both by the 
ſame Conveyance 145 
13. If a Man makes a Feoffment, with 
Power of Revocation, when he hath 
executed that Power, he cannot limit 
new ones upon the ſame Feoffment 146 
14. He may revoke Part at cne Time 
and Part at another, Revocation of Uſes 
not being like to a Condition, which is 
in its Nature entire 145 
15. What is a good Tender of Payment of 
Money, to fave the Power of Revoca- 
tion 146 
16. A Power of Revocation is in ſome 
Caies a Forfeiture, and where it is fo, 
and where not ibid, 


Right. 


1. That a Perſon who only may have a 
Right, has ar p reſent in Law no Right 
in him; and therefore it is a Contra- 

_ diction to allow him to act as a Perſon 
having a Right, by transferring an In- 
tereſt to another; and ſee an Example 
according to this Rulc 125 

2. He 


A T 4 BLE. 

2, He that has a Uſe in Eſſe, has Power 
by 1 R. 3. to make a Feoffment, but not 
he that has a Uſe in Right only ; but 
ſuch a Perſon may do an Act to extin- 
guiſh his Right Page 240 

z. The meer Act of delivering Poſſeſſion, 
paſſes a Right in leſſer Eſtates, but 
in greater Eſtates Poſſeſſion is no Evi- 
dence of a Right 65 


Scire kacias. 


1. Where a Scire facias is not maintain- 
able to have Execution of Lands in the 


Hands of the Bargainee 95 
2, Where the Party may enter without a 
Scire facias _ ; 242 
Vide Dower, 925 98, 179 
Vide Merger 5 
Sellin. 


1. No Uſe is to ariſe till there be Seiſin 
where a Charter of a Feoffment is made, 


with a Letter of Attorney to deliver 
Seiſin | 49 


2, Otherwiſe, if a Man, for a Conſidera- 
tion, ſells Lands, with a Letter of At- 
torney to deliver Seiſin e 


K k 4 Seiſin 
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jeſs it be executed during the Continu- 
ance of the * it can never be exe- 
cuted Page 142 
11. Whether a Power of Revocation was 
extinct by the Fine, or that the Deed of 
Revocation of Uſes was to be reckoned 
together as one Conveyance 278, 279 
Vide Fraudulent Conveyances, 13 | 
12, If there be Tenant for Life, with a 
Power to revoke the Remainders, and 
limit new ones, he may do both by the 
ſame Conveyance 145 
13. If a Man makes a Feoffment, with 
Power of Revocation, when he hath 
executed that Power, he cannot limit 
new ones upon the ſame Feoffment 146 
14. He may revoke Part at cne Time 
and Part at another, Revocation of Uſes 
not being like to a Condition, which is 
in its Nature entire 145 
15. What is a good Tender of Payment of 
Money, to fave the Power of Revoca- 
tion 146 
16. A Power of Revocation is in ſome 
Cates a Forfeiture, and where it is ſo, 
and where not ibid, 


Ri wh 


1. That a Perſon who only may have a 
Right, has ar reſent in Law no Right 
in him; and therefore it is a Contra- 
diction to allow him to act as a Perſon 
having a Right, by transferring an In- 
tereſt to another; and ſee an Example 
according to this Rulc 125 

2. He 


A T4 BLE. 
2, He that has a Uſe in Eſfſe, has Power 
by 1 R. 3. to make a Feoffment, but not 
he that has a Uſe in Right only; but 
ſuch a Perſon may do an Act to extin- 
guiſh his Right Page 240 
z. The meer Act of delivering Poſſeſſion, 
paſſes a Right in leſſer Eſtates, but 
in greater Fſtates Poſſeſſion is no Evi- 
dence of a Right 65 


_— 


Scire facias. 


1. Where a Scire facias is not maintain- 
able to have Execution of Lands in the 
Hands of the Bargainee 95 


2. Where the Party may enter without a 
Scire facias 


242 
Vide Dower, 92, 98, 179 
Seignioꝛzp. 
Vide Merger N 
Setſin. 


1. No Uſe is to ariſe till there be Seiſin 
where a Charter of a Feoffment is made, 


with a Letter of Attorney to deliver 
Seiſin | 49 


2, Otherwiſe, if a Man, for a Conſidera- 
tion, ſells Lands, with a Letter of At- 
torney to deliver Seifin 50 
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Scilin to Uſes. 
1. Who may be ſeiſed to an Uſe, and 


what is neceſſary thereto Page 5 
2. Firſt, That the Perſon be capable of a 
Confidence and Truſt . 

3. Secondly, That he take it up under 
the Truſt limited 5 6 
4. That Bodies Politick are not capable, 
and why 5 


'5. That the King is not, and why 5, 6 
6, That Aliens and Perſons attainted, are 
not capable of an Uſe, and why 170, 

05 171 

5. That Corporations are not, and why 
I 501d. 

8. That Tenant by the Curteſy, or in 
Dower are not, and why ibid. 
9. That a Lord by Eſcheat cannot, and 
why „ 171,172 
10. Where the Grantee of a Seigniory ſhall 
hold the Tenancy to a Uſe I2 
11. Where a Feoffee, being a Recoveree, 
ſhall be ſeiſed to an Uſe 135 61 
12. That the Purchaſer of a Charitable 
Uſe ſhall not be ſeiſed to ſuch /s 14 
13. Yet where a Feoffee of a Purchaſer 
ſhall. | 15 
14. He that comes in of another Eſtate 
than that which the Feoffee to the Uſe 
had, ſhall not be ſeiſed to Uſes in Eſſe, 
nor to future and contingent Uſes 175 
15. That a 'Tenant in Tail cannot be ſeiſed 
ko an Je, and why = BS: 


16. That 
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16. That an Occupant may, and why Page 


11 
17. That a Diſſeiſor, Abator or Intruder, 
cannot be ſeiſed to an Uſe 10 


18. Where the Alienee of Tenant for Life 
ſhall not be ſeiſed to an Uſe, and why 


10 
1 9. Where a Feoffee, being a Recoveror 


in Value, ſhall be ſeiſed to his firſt Uſe 


13 
Vide Covenants to fand ſeiſed 


Sheriff. 
Vide Dower, 94 5 


Statutes. 


1. The ſeveral Sorts of Uſes executed by 
the former Clauſe of the Statute, and 


their ſeveral Incidents 74 
2. The Execution of Jointures, by the lat- 
ter Clauſes of the Statute Ibid. 
. The Caſes of the Statute ibid. 

: The Difference between the Statutes of 
6 R. 2. and 11 H. 7. 1861 
5. The Reaſon af the Statute of 1 R. 3. 
5 27 
6. Who are within that Statute 27, 28, 
29, 30, ZI 

”, What Authority is given by that Sta- 
tute 31. 33 


8. The Alteration of Property, as to Uſes, 
by 27 F 


Surren⸗ 
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Surrender. 
Vide Leaſe, 3 


Vide Contingent Remainder, 12 


Survivozſhip. 
Where the Intereſt ſhall ſurvive, and the 
Truſt with it | Page 66 


Vide Authority, 1 
Vide 7o:ntenants, 6, J, 9 10 


bt 


Tenants in Common. 


Vide Dower, 118 
Vide Fointenants, 2, 4 


Tenant in Fee. 


Vide Bargainor and Bargainee, 1 


Tenant in Tail. 
1. The Conſequence of a Sale of Lands in 
Fee by Tenants in Tail 83 


2. That Tenant in Tail has ſome Proper- 


ties of a Tenant in Fee, and others only 
of Tenant for Life Af 


84 
3. Where an Eſtate-tail is veſted in the 
Anceſtor - BT 
4. Where Tenant in Tail, levying a Fine, 
 fhall ſtill be ſeiſed in Tail as before 280 
Vide Bargainor and Bargainee, 1 


Tenant 


Tenant foz Life. 
Where the Uſe ſhall be to Tenant for Life 
Page 249, 250 
Vide Bargainor and Rareainee, 7, 8 ; 
Vide Quod ei Deforciat, 13, 16 
Vide Forfeiture, 6 
Vide Releaſe, 4 
Vide Revocation; 6, 9 
Vide Contingent Remainders, 11, 15 


Tenant by the Curtcly. 
That a Man cannot be Tenant by the Cur- 
teſy of an Uſe, and why 239 
Vide Baron and Feme, 11 | 
Vide Dower, 102 
Vide Qu0d ei Deforciat, 4 


Tenant by Receipt, 
Vide Cod ei Deforciat, 17 


Tenant to the Pꝛecipe. 
Vide Recovery, I 5 1 


Vide Eurolment, 13 | 
Tenant at ill. 


Vide Bargainor and Bargaince, 5 


3 Tenant in Dower. 
Vide Prerogative, 3 

Vide Dower 
Tenant fo2 Years. 
_ Vide Releaſe, 5 

Terms of Pears. 

1. The Original of Terms that attend the 

Inheritance, and when created, and for 


what Purpoſe 163 
2. 'That Entailing of a 'Term is not within 
the Statute De Dons 164 


- 3. That 


N 
3. That the Tenant in Tail may diſpoſe of 
a Term without a Fine and Recovery Page 


16 
4. That a Term will be Aſſets to pay 1* 
teſtates Debts _ ibid. 
5. Of Terms in Groſs 165 
6. Where a Term limited to attend a Fee 
ſnhall be Aſſets, and why 8 
7, Where a Term limited in Truſt is for- 
feitable for Treaſon, and why 39 


8. Where a Term limited in 'Truſt to at- 
tend the Inheritence, is not forfeitable, 
and why ibid. 

Vide Limitations, 4 


Title Paramount. 

That a Perſon claiming by Force of a Title 

Paramount to the Uſe, ſhall never be 

ſubject to any Charges that take their 

Riſe and Date from an inferior 'Time 

and: Title | 172 
Vide Dower, 128 


Tolt. 
Vide Dower, 6 


Traverſe. 


Vide Jointures, 12 
Vide Pleadings, 9 


OY Treaſon, 
Vide Forfeiture, 3, 4 


| * Treſpaſs, 
Vide Pleadings, 3 


Tryal 


L 


Tryal. 
What to be tryed by Nul tia Record, and 
what by a Jury Page 107 
Truſts. 


1. 'That the Manner of Taking a 'Truſt 
may be by expreſs Words or by Implica- 
tion only 6 

2. And how by expreſs Words bid. 

3. And how by Implication 8, 9, 10, 11, 

12 13 149 15 

4. That Equity will ſet up a Truſt where 
the legal Eſtate is merged 29 

5. That there can be no Truſt without an 
Eſtate in Being 19 

6. What ſhall be deemed a Truſt for the 
Wife, and not an Uſe executed by the 
Statute 351 

7. Where the Lands ſhall be adjudged to 

beloug to the Wife, and not to the Execu- 

tors in 'Truſt for the Wife 352 

8. What Money lent to be diſpoſed of as 

A. ſhould direct, was held a Depoſitum 

or Truſt 345 

'9. Where the Over-plus of an Eſtate, 45 
ter the Mortgage-Money paid off, was 
adjudg'd to be a Truſt for the Wife and 
4 ͤ r 

10. Where the Son promiſing to be a 
Truſtee for his Mother, prevails upon 
her Husband to make a Will at the Son's 
Requeſt, and to name the Son Executor, 
made him a Truſtee for his Mother 343 
4 11. What 


A. 14846 
11. What was decreed a Truſt for him 
that paid the Purchaſe-Money, tho the 
Lands were purchaſed | in another's Name 
Page 346 
12. That a Truſt may be entailed 243 
13. What Truſts are liable to Debts, and 


by what Statutes zbid. 
14. That a Truſt of a Fee is not forfeit- 
able | ibid. 


Vide Alien 

Vide Father aud Son 
Vide Fine 

Vide Leaſe, 3 

Vide Prerogative, 3 


Uncoze Pulk. 
Vide Dower, 50 


 Coluntary Settlement. 


Vide Frandulent Conveyances 
Vide Marriage 


Uſurious Contract. 
Vide Baron and Feme, 6 


Df Uſes. 
1. What is a L/e 1 
2. The Conſtruction of the Common Law 
and of Equity, as to an Uſe 2 
3. The Original of Uſes, and the Reaſon 
of their prevailing with Mankind 3 


4. What is the Nature of Uſes at Common 
Law 


4 
5. The 
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5. The ſeveral Sorts of Uſes Abſolute or 
Conditional, Sole or Conjoint Page 66 
6. That two Things are neceſſary to an 
Uſe ; firſt, That the Perſon be capable 
of Confidence and Truſt ; ſecondly, That 
he take it up under the Truſt appoin- 
red, 5 
7. The Inconveniency of Uſes, for which 
the Statutes of 1 Ric. 3. and 27 H. 8. was 
made 12, 73, 74. 
8. The Alteration made by the laſt Sta- 
tute . 4 
9. What was the Nature of Uſes at Com- 
mon Law eo” 
10. 'That a Uſe was nota Thing at Common 
Law, annex'd to the Poſſeſſion of the 
Land, but to the Privicy of Eſtate 167 
11. That Uſes are only Creatures of Equi- 
ty, and not taken Notice of at Common 
Law 102 
12. That they have been always changed 
and modified according to the Intent of 
the Parties intereſted . 20 
13. That the Court of Equity will direct 
an Uſe to ſuch Perſons as the Common 


Law appoints Repreſentatives 16 
14. By what Rules of Law ies are go- 
verned . 
15. How a Uſe paſſed at the Common 
Law = 90, 9I 
16. What was provided by 27 H. 8. c. 10. 
and what by c. 16. 91 
17. Who may be ſeiſed to an Uſe 4 


18. That Bodies Politick, Aliens, and Per- 
ſons attainted, nor the King cannot 5 


19. That 


AT 48LE. 
19. 'That a Lord by Eſcheat, or entering 


for Mortmain, or Reeovering by Ceſſavit, 
and a Tenant in Tail cannot be ſeiſed to 


an Uſe Page 10, 11 
20. That the King poſſeſſed of a Term 
forfeited for Treaſon, cannot 12 
21. That he in Remainder being a Diſſei- 
ſor, cannot i hid. 
22. That a Tenant in Dower, or an Oc- 
cupant may II 
23. Where a Grantee of a Rent ſhall be 
ſeiſed to an Uſe 13 


24. That a Diſſeiſor cannot ſtand ſeiſed to 


an Uſe, and the Reaſon 201 

25. That he who ſtands ſeiſed to an Uſe, 

muſt come in in Privity of that _ - 
which the Uſe is annex'd 


26. Where the Alienee ſhall not be Ceiſed 
5 former Uſes 10 


7. M ho may declare or raiſe Uſes 39 
5 By what Words Uſes may be raiſed 60 


. In Cafes of Marriage ibid. 
wi To whom a Uſe may or may not be 
_ raiſed 43, 44 


31. To an Alien, but the King ſhall have 


the Uſe gained by Purchaſe, and why ibid. 


32. How the King may have an Eſtate of 


his Feoffees, to Uſe 


44 
33. That a Monk could not have an Uſe, 
= why ibid. 
That a Paſtard, by Reputation, the 
on of ſuch a one, cannot have a Uſe 


"mas --. 
35. An Uſe to the Poor of the Pariſh of 


Duale is good, tho' no Corporation 44, 
| 204. 


36. That 
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36. ThattheKing cannot have an UſePa.2 
37. Where no Uſe will ariſe 8 
= | 254 
38. In what Manner Uſes may be raiſed 53 
39. That a Uſe cannot be raiſed without a 


Deed or Feoffment 56 
40. What are the ſeveral Properties of an 
Eſtate in an Uſe 16 


41. That there may be Poſſeſſo fratris of 
an Uſe, and why 16, 1), 18, 238, 239 
442. That an Uſe was not originally alienable 


or deviſeable, and why 35 
43. How a Uſe is alienable * 2 
44. That a Uſe cannot be limited upon an 

Uſe = 194 
45. That a Uſe is not Extendible or Aſſets, 

and why | 37 

46. Where a Term limited to attend a Fee 

ſhall be Aſſets 3 ibid. 


47. Where and what Conſideration is ne- 
ceſſary to the raiſing an Uſe 45, 46 
48. That there cannot be two Uſes of one 
and the fame Lane 43400 
49. In what Manner Uſes are executed by 
the Statute 56 
350. What neceſſary to the Execution of 
an Uſe; firſt, a Perſon ſeiſed; ſecond- 
ly, in Rerum Natura; thirdly, that the 
Eſtate of the Feoffees may veſt in Ceſtui 
que Uſe hs 89 
51. Where a Feoffment in Fee is made to 
the Uſe of ſuch Perſons as the Feoffor 
ſhall appoint by his Laſt Will, which 
was made before, and publiſhed after 
the Feoffment, whether the Eſtates are 
Executed 229 
L 32. If 
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32. If a Feoffment be made in Fee to the 
Uſe of the Feoffee and his Heirs, in Truſt 
for J. S. and his Heirs, whether this 
Eſtate be executed in 7. S. by the Sta- 
tute Page 194 

53, Where the Tenant muſt have a Free- 
hold in the Land, otherwiſe the Statute 
executes no Poſſeſſion to the Uſe; yet if 
a Fine be levied to the Uſe of one for 

Fears, it is executed 199 
54. Where the Recoveror ſhall have aRent 
executed in him, by the 27th of H. 8. 
c. 10. and may diſtrain for the Rent 

200 

55. Whether a Covenant, i in Conſideration 
that the Lands ſhould remain to the 
Heirs Male of the Body of the Cove- 

nantor, and in Conſideration of Brother- 
ly Love and Aﬀection, and that the 
Lands ſhould remain in the Blood of the 
Covenantor, was ſufficient to raiſe an 


Uſe 208 
56. That a Term aſſigned over is not exe 
cuted by the Statute 79 


57). Yet a Man may limit the Uſes of a 
Freehold for ſix Years, and it will be 


executed 90 
58. Where there are two Uſes limited, when 
the new Uſes ſhall ſtand 8,9 


59. A Uſe ſhall not be ſuſpended or be ex- 


tinct by a Joint or Sole Seiſin of the 
Lands - 236 


60. That Uſes cannot be deſtroyed or 2 
tered without a Tranſmutation of the 

Foſſeſfion, by which the Privity of E- 
ſtate, 


4 


b 
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ſtate, or the Truſt and Confidence is al- 

tered and gone Page 200 
61. Of Uſes raiſed by Tranſmutation of 

the Poſleſfion, as upon a Fine, Feoffment 

or Recovery N 
62. That a Releaſe from Ceſtui que Uſe to 

the Diſſeiſor, extinguiſhes the Uſe 28 


63. Where he in Remainder releaſing to 


Tenant for Life, deſtroys the Uſes 232 
64. Of Uſes that paſs without a Tranſmu- 
tation of Poſſeſſhon :- 
65. Of Uſes raiſed by Way of Bargain and 
Sale, on the Conſideration of Money 

RS ibid. 

66. Of Uſes raiſed by Way of Covenant 
to ſtand ſeiſed, on the Conſideration of 


Blood 2 
67. Of Limitations of Uſes upon Convey- 
ances 1 259 
68. Of Lies in Poſſibility 118 


69. Why a Uſe declared upon a Convey- 
ance of Lands after Purchaſed, is bad 117 
50. Where the Court of Chancery would, 
before the Statute, have forced the Par- 
ty to execute an Uſe which is now exe- 


cuted by the Statute ST 
71. As to the Execution of Uſes by the laſt 
Clauſe of the Statute . 2&7 


72. Where a Man has a new Eſtate that 
is ſubje& to no Uſes, the Law by Con- 
ſtruction will not make his new Eſtate 
ſubject to Uſes annex'd to an old * 

f a , 1 7 


73. What Rules of Law are ſet aſide by 


the Statute of Uſes | 71 
74 lf 
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74 If Uſes were executed, they were de- 


ſcendible as Eſtates-tail Page 237 


75. Whether Contingent Uſes are deſtroy- 
ed by a Feoffment of the Feoffee to Uſes 
; 166 


56. What ſhall not raiſe a Uſe 112 


77. How a Man may declare the Intent of 
a future Act, and why 87 117 


58. By what Words Uſes may be raiſed 


60, 61, 62 
79. That a Uſe may be entailed, and why 


Bo. To what Uſes a Conveyance ſhall be 


{aid to be made 257, 258 


$1. What may be granted to an L/ 281, 


282, 283 
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- Warranty. 


— — — 


That a Warranty is a Covenant annex'd 


to the Freehold, and its Conſequences 
| 103 
Vide Bargainor and Bargainee, 3 


Waſte, 


1. That a Man may have an Action of 


Waſte, tho' he does not alledge the Feoff- 
ment to be made to the Feoffees, and 


l their Heirs 276 
2. Who ſhall puniſh Waſte 243 
Writ of Right, 
Vide Dower, 8, 23, 25 
Quit Giſcountiel, 
Vide Dower, 41, 68 
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